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No. 13,308 

APPELLANT’S STATEMENT OF QUESTIONS PRESENTED 

Appellant states that the questions presented are: 

1. Whether under Rule 15 (a) of the Federal Rules of Civil Proce¬ 
dure a plaintiff may amend his complaint once as a matter "of course” be¬ 
fore ”a responsive pleading is served. ” 

2. Whether a dismissal on the defendants’ first motion to dismiss 

1 ' . K • •• 

the first complaint filed ”with prejudice” can in a sort of ”nunc«pro tunc” 
fashion be made a ”final judgment” under Rule 54 (b) of the Federal Rules 
of Civil Procedure by one judge (Kirkland) after another judge (Youngdahl) 
has permitted an amended complaint to be withdrawn, with unrestricted 
leave to file an amended complaint, and after that second amended com¬ 
plaint has been filed, bar the filing of that second amended complaint, 
which deprives the plaintiff (appellant) of his right to recover loans, ad¬ 
vances, just compensation and salary totalling approximately $420, 553.07 
under a joint adventure agreement under which payment was deferred to 
a period well within the statutory period of limitations. 

3. Whether the final dismissal of a plaintiffs first complaint and 
the barring of the plaintiff restating his complaint, involving some 
$420, 553. 07, by Judge Kirkland was proper under Rule 54 (b) of the Fed¬ 
eral Rules of Civil Procedure, when another district judge thereafter. 
Judge Youngdahl, (before Judge Kirkland belatedly attempted to make 
his abortive first dismissal a ”final” one under Rule 54 (b)) granted full 
leave without restriction to plaintiff (appellant) to file an amended com¬ 
plaint, was an abuse of discretion by Judge Kirkland, because of the 
broad rights of amendment conferred in the interests of justice by Rule 
15 of the Federal Rules of Civil Procedure. 
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ALBERT L CASSELL, 
Architect-Engineer, 
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vs. 

ELDER LIGHTFOOT SOLOMON MICHAUX, etaL, 

Appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT, ALBERT L CASSELL 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of Judge Kirkland of the United 
States District Court for the District of Columbia entered belatedly on 
January 27, 1956, attempting to make his non-final judgment entered on 
March 4, 1955, after Judge Youngdahl on December 19, 1955 had granted 
leave to appellant to withdraw his amended complaint and file another 
amended complaint and after that second amended complaint had been 
filed, a final judgment forever precluding appellant from amending his 
complaint to recover under the deferred provisions for payment of a 
joint adventure agreement with appellees some $420, 553.07. The ap¬ 
peal was timely filed. The jurisdiction of this Court to review the er¬ 
roneous judgment below is invoked under 28 U.S. C. A., Sections 1291, 
1294 and 2106. 
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STATEMENT OF THE CASE 

Appellant, an architect-engineer, sued the appellees for fraud to 
seek the return of 20 per cent of the stock in appellee Mayfair Mansions, 
Inc., a corporation, or to recover that stock’s market value of $546,000, 
less a credit of $29,000, and some $420, 553. 07 owed plaintiff by appellees 
for loans and-advances made by appellant to appellees, for just compensa¬ 
tion for architectural-engineering services rendered by appellant to ap¬ 
pellees, for agreed salaries and for other obligations and services ren¬ 
dered and accepted by appellees (Jt. App. 2-11). 

Appellees moved to dismiss or strike appellant’s complaint (Jt 
App. 25). 

On March 4, 1955 Judge Kirkland granted appellee’s motion to dis¬ 
miss the complaint and ordered that the dismissal of count 3 of the com¬ 
plaint was "with prejudice” on the erroneous theory that the statute of 
limitations applied to all of appellant’s claims for loans, advances, just 
compensation for architectural-engineering services, costs of detailed 
architectural-engineering drawings and specifications, salaries and other 
compensations, except salaries due as Executive Vice President of appel¬ 
lee, Mayfair Extension, Incorporated, which accrued after November 2, 
1951 (Jt. App. 42). Appellees did not request and Judge Kirkland did not 
make his abortive order a "final” one and thus appealable as required by 
Rule 54 (b) of the Federal Rules of Civil Procedure (Jt. App. 42). Leave 
to otherwise amend was granted (Jt. App. 42). 

Appellant’s counsel, therefore, to protect appellant’s claim filed 
an amended complaint restating all of appellant’s claims for fraud and for 
his just money claims. Without discussing appellant’s claims that his 
20 per cent interest in appellee, Mayfair Mansions, Inc., should be re¬ 
turned or in the alternative its value of $546,000 should be paid him be-, 
cause appellant had been fraudulently deprived thereof by appellees 
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(which claim is pending in the court below), appellant restated his 
for loans, advances, just compensation for services rendered and agreed 
salaries in his amended complaint (Jt. App. 43-57). Appellant alleged 
under the terms of an agreement of joint adventure he had with certain 
appellees, they ff * * * agreed with the said plaintiff that none of the 
aforesaid sums advanced by the plaintiff and salaries and other remunera¬ 
tions, including the just valuation of his said contract drawings and spe¬ 
cifications, should be paid for by said defendants until such time as the 
corporate defendants' financial position was such that those payments 
would not interfere with or affect their financial situations, and that said 
defendant, Mayfair Mansions, Inc., did not become in such position until 
the year 1954 and that, therefore, payment to the plaintiff for the serv¬ 
ices and advances rendered this corporation did not become due until 
1954 and that the defendant, Mayfair Extension, Inc., is not in a finan¬ 
cial position as provided for in said agreement to defer payment and 
the payments due by said Mayfair Extension, Inc. and the said defendants 
has only become due because of the present demand of the plaintiff for 
payment thereof and because of the fraudulent conduct of the defendants 
only recently discovered by the plaintiff 1 (Jt. App. 55-56). 

Other details of the amended complaint need not be discussed be¬ 
cause it was later withdrawn with the permission of Judge Youngdahl 
(Jt. App. 63-64). 

Appellees on discovering that they had not submitted a final order 
dismissing count 3 of appellant's original complaint (except for salaries 
of some $15,000), nor had Judge Kirkland entered a final order of dis¬ 
missal pursuant to Rule 54 (b) of the Federal Rules of Civil Procedure, 
moved for Judge Kirkland to amend his abortive order of March 4, 1955 
to make it a final order dismissing count 3 of appellant's first complaint 
finally and without any leave to amend it (Jt. App. 58). Appellees also 
moved to dismiss appellant's first amended complaint (Jt. App. 58). 
Appellant opposed appellees' motion to amend Judge Kirkland's abortive 
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order of March 4, 1955 because Rule 15 (b) (F. R. C. P.) gave appellant 
the right to M amend his pleading once as a matter of course at any time 
before a responsive pleading is served TT and if Judge Kirkland denied 
this right to Tt amend” that would violate Rule 15 (b) and be an abuse of 
his judicial discretion. When appellees pressed Judge Kirkland to make 
his abortive order of March 4, 1955 final, as required by Rule 54 (b), he 
hesitated on the ground a M serious M question had been raised by appel¬ 
lant's counsel concerning his authority to deny a plaintiff his first amend¬ 
ed pleading. As appellees had moved to dismiss or strike appellant's 
amended complaint Judge Kirkland deferred ruling on appellees' motion 
to make his order of March 4, 1955 a final one until Judge Youngdahl 
ruled on the pending motion of appellees to dismiss or to strike appel¬ 
lant's amended complaint. 

At the hearing on appellees' motion to dismiss or to strike appel¬ 
lant's amended complaint, appellant was granted leave (without restric¬ 
tion) and before appellant's counsel argued the merits of appellant's 
amended complaint to withdraw it in order to shorten it and make it more 
concise. Judge Youngdahl also gave leave (without restriction) to appel¬ 
lant to file an amended complaint (Jt. App. 63-64). 

Appellant thereafter on January 17, 1956 filed his second amended 
complaint (Jt. App. 65-75). 

Appellees thereafter on January 27, 1956 succeeded in having Judge 
Kirkland grant a second argument on their ’’moot” motion to have Judge 
Kirkland enter a sort of nunc pro tunc order making his abortive order 
of March 4, 1955 a ’’final” one dismissing all money claims (except a 
small salary claim) in count 3 of appellant's original complaint (Jt. App. 
80). Judge Kirkland's order of January 27, 1956 thus barred some 
$420, 553. 07 of appellant's claims restated in his second amended com¬ 
plaint. 
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Notwithstanding Judge YoungdahTs order of December 19, 1955 grant¬ 
ing appellant unrestricted leave to amend (Jt. App. 63-64), and notwith¬ 
standing the authorized amended complaint was filed on January 17, 1956 
Judge Kirkland entered his order on January 27, 1956 (JL App. 80) mak¬ 
ing his "moot" and abortive order of March 4, 1955 a "final" one by then 
making the findings required by Rule 54 (b) (F. R. C. P.) dismissing count 
3 of appellants first complaint in complete disregard of the allegations 
of the second amended complaint filed prior to January 17, 1956, under 
the terms of Judge YoungdahTs order of December 19, 1955 (Jt. App. 
63-64). 

The second amended complaint, thus consigned by Judge Kirkland 
to a premature burial, may be summarized as follows: Appellant and 
appellees, Michaux and Gospel Spreading Association, entered into an 
agreement of joint adventure for the development of 62.4 acres of land 
in the District of Columbia for housing and other improvements for Negroes. 
This land was divided into two tracts. One was to be titled in appellee, 
Mayfair Mansions, Inc., and the other in Mayfair Extension, Inc., for 
development and joint adventure purposes. Appellant and appellees, Mi¬ 
chaux and Gospel Spreading, agreed that their interests were to be 20 
per cent, 20 per cent and 60 per cent, respectively, and the parties were 
to bear losses and share profits in these percentages as the properties 
were developed and profits were earned. Appellant and appellees, Mi¬ 
chaux and Gospel Spreading Association, were to develop the properties 
in their joint interest. Appellant, Michaux and Gospel Spreading agreed 
to make advances and loans for the joint adventure. Appellant was to 
manage the joint adventure properties, prepare architectural and engi¬ 
neering plans for their development and was later to be paid just compen¬ 
sation therefor and salaries for acting as manager and as an officer and 
director of the joint adventure corporations. They were to have a joint 
interest in the properties and corporations of the venture and were to act 
cooperatively therein. All repayments of loans, advances, compensation. 
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salaries and other payments of the co-adventurers, including those pay¬ 
able to appellant, were to be deferred until after the properties of the 
joint adventure had been developed, built, improved and until after the 
joint adventure corporations, Mayfair Mansions and Mayfair Extension 
had paid out their obligations and when such payments to appellant and 
appellees, Michaux and Gospel Spreading, M would not impair the finan¬ 
cial abilities of said Mayfair corporations to meet fixed obligations, op¬ 
erating expenses and the like." Appellant alleged that the sums due him 
under the agreement of joint adventure payable through appellee, Mayfair 
Mansions, did not become due until 1954 and that those sums due him 
through appellee, Mayfair Extension, only became due because of the 
breach and wrongful repudiation of the joint adventure agreement by 
appellees, Michaux, Gospel Spreading aided by Chaite. Appellant sought 
to recover through appellee, Mayfair Mansions, under the joint adventure 
agreement, $113,000, and through appellee, Mayfair Extension, 

$307, 553. 07, representing deferred advances, loans, compensation 
and salaries due him under said agreement of joint adventure but de¬ 
ferred in payment until 1954 and thereafter (See Second Amended Com¬ 
plaint, Jt. App. 66-68, 73-74). These are the claims dismissed by 
Judge Kirkland finally by his belated order of January 2 7, 1956 and 
from which appellant appealed. 

RULES INVOLVED 

Rule 15 of the Federal Rules of Civil Procedure reads in part as 
follows: 

(a) Amendments. A party may amend his pleading once as a mat¬ 
ter of course at any time before a responsive pleading is served * * *, 
and leave shall be freely given when justice so requires. 

(b) Amendments to Conform to the Evidence. When issues not 
raised by the pleadings are tried by express or implied consent of the 
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parties, they shall be treated in all respects as if they had been raised 
in the pleadings. Such amendment of the pleadings as may be necessary 
to cause them to conform to the evidence and to raise these issues may 
be made upon motion of any party at any time, even after judgment; but 
failure so to amend does not affect the result of the trial of these issues. 

If evidence is objected to at the trial on the ground that it is not within the 
issues made by the pleadings, the court may allow die to be 

amended and shall do so freely when the presentation of the merits of die 
action will be subserved thereby and the objecting party fails to satisfy 
the court that the admission of such evidence would prejudice him in 
maintaining his action or defense upon the merits. The court may grant 
a continuance to enable the objecting party to meet such evidence. 

Rule 7 (a) of the Federal Rules of Civil Procedure reads in part as 
follows: 

(a) Pleadings. There shall be a complaint and an answer, and there 
shall be a reply, if the answer contains a counterclaim denominated as 
such; an answer to a cross-claim if the answer contains a cross-claim; 
a third party complaint, if leave is given under Rule 14 to summon a per¬ 
son who was not an original party; and there shall be a third party answer 
if a third-party complaint is served. No other pleading shall be allowed 
except that the court may order a reply to a third-party answer. 

Rule 54 (b) of the Federal Rules of Civil Procedure reads as follows: 

Judgment Upon Multiple Claims. When more than one claim for 
relief is presented in an action, whether as a claim, counterclaim, cross¬ 
claim, or third-party claim, the court may direct the entry of a final 
judgment upon one or more but less than all of the claims only upon an 
express determination that there is no just reason for delay and upon an 
express direction for the entry of judgment. In the absence of such de¬ 
termination and direction, any order or other form of decision, however 
designated, which adjudicates less than all the claims shall not terminate 
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the action as to any of the claims, and the order or other form of deci¬ 
sion is subject to revision at any time before the entry of judgment ad¬ 
judicating all the claims. 

STATEMENT OF POINTS RELIED UPON 

1. Judge Kirkland erred in belatedly attempting to make a routine 
order dismissing only a part of Count m of appellants complaint a final 
order, particularly after Judge Youngdahl had granted unrestricted leave 
to amend that complaint. 

2. Judge Kirkland erred in denying appellant leave to amend Count 
m of his complaint because of Rule 15 of the Federal Rules of Civil Pro¬ 
cedure. 

3. Judge Kirkland abused his discretion in denying by a belated 
order leave to appellant to amend Count m of his first complaint and his 
order thereon does not comply with Rule 54 of the Federal Rules of Civil 
Procedure. 


SUMMARY OF ARGUMENT 

I. Judge Kirkland T s belated attempt on January 27, 1956 to make 
certain provisions of his routine order granting appellees 1 first motion to 
dismiss count in of appellant’s first complaint final was error. Rule 
15 (b) (F. R. C. P.) gives every plaintiff the right to amend his complaint 
"once as a matter of course at any time before a responsive pleading is 
served." No "responsive pleading" had been served by appellees by 
January 27, 1956. They were content to that time to file only motions. 
Rule 7 (F. R. C. P.) describes responsive pleadings. That Rule excludes 
motions as responsive pleadings and the decisions have so construed the 
Rule. ( United States v. Newbury Mfg. Co. (C. C.A. 1, 1941) 123 F. 2d 
453; Simmons Co . v. Cantor (D. C. W.Va., 1943) 3 F. R.D. 197.) And 
see Vol. 3, Moore’s Federal Practice, Sec. 15. 07, where Moore states 
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a motion is not a responsive pleading under Rule 15 (a). Hence, appel¬ 
lant could amend count in of his complaint "once as a matter of course." 

Rule 54 (b) permits the entry of a final judgment of "a claim," not part of 
a claim, "only upon an Express determination that there is no just reason 
for delay and upon an express direction for the entry of (el final) judgment." 
Rule 54 (b) further clearly provides, "Any other order * * * shall not 
terminate * * * any of the claims * * * and is subject to revision at 
any time * * *." Hence, because Judge Kirkland's first order of March 
4, 1955 did not "direct the entry of a final judgment upon one or more 
claims (but attempted to dismiss a part of one claim) and was for less 
than all of the claims it could be effective if at all only if based upon the 
determinations required by Rule 54 (b). That order, no matter if desig¬ 
nated as "with prejudice" because it did comply with the Rule did not 
terminate that part of appellant's claim described in the order. Under 
Rule 54 (b) the order was "subject to revision at any time." It was error, 
therefore, for Judge Kirkland, after Judge Youngdahl had granted full 
leave to amend, to thereafter attempt to make his first order a final one, 
barring appellant's right to amend and restate his claims as "justice" 
required. 

n. Judge Kirkland erred in denying leave to appellant to amend his 
complaint to restate his claims totalling in excess of $400,000.00. Rule 
15 gives every plaintiff a right to amend "once as of course". This first 
right to amend needs no leave of court to preserve it. It is given by the 
express terms of the Rule. The right to amend may be exercised without 
leave of court. ( Ohio Casualty Insurance Company v. Farmers Bank of 
Clay, Kentucky (C.C.A. -7, 1951), 188 F. 2d 193; Kuhn v. Pacific Mutual 
Life Insurance Co. of California (|S.D. N. Y., 1941), 37 F. Supp. 102). 

m. Rule 15 like former 28 U. S. C. A., Sec. 723, confers the first 
right to amend as of course. Both were designed to allow broad rights 
to amend "when justice so requires." Rule 15 even permits pleadings to 
be amended "as may be necessary to cause them to conform to the evidence." 


Even when the pleadings are closed and evidence M not within the issues Tt is 
received at the trial, the court "may allow the pleadings to be amended and 
shall do so freely when the presentation of the merits will be subserved." 
This Court has held that the whole thrust of modern pleadings is toward 
the fulfillment of a notice-giving function, and is away from the rigid 
formalism of common law. ( Kuhn v. Civil Aeronautics Board, 87 U. S. 
App. 130, 183 F. 2d 839). The arbitrary refusal of Judge Kirkland of 
the court below, particularly when another judge (Youngdahl) had given 
leave to amend without restriction to appellant, was an abuse of discre¬ 
tion. ( Taylor v. Spurway (C. C. A. -5, 1934), 72 F. 2d 97). It is error to 
deny a plaintiff his full right to amend, even on a theory of lateness. 

( Furlow v. Corinth State Bank (C. C. A. -5, 1936) 84 F. 2d 473). 

ARGUMENT 

I. 

IT WAS ERROR TO DISMISS PART OF APPELLANT’S 

COUNT m WITHOUT LEAVE TO AMEND IT. 

Appellant filed his complaint to set aside a fraudulent transaction 
and recover a 20 per cent interest in appellee corporation, Mayfair Man¬ 
sions, valued at $546,000, or to recover its value less a credit of 
$29,000. In count m of that complaint appellant sought to recover of 
appellees $420, 553. 07 for loans, advances, compensation for archi¬ 
tectural-engineering services, drawings and specifications, salaries and 
other obligations (Jt. App. 2-11). Appellees moved to dismiss that com¬ 
plaint. Judge Kirkland of the court below on March 4, 1955 granted ap¬ 
pellees’ motion to dismiss, with leave to amend, except as to count HI. 
Judge Kirkland ordered count m dismissed "with prejudice" in part, 
that is, as to all of it except a part of appellant’s claim for salary against 
appellee, Mayfair Extension. In other words, all of appellant’s money 
claims in count m of some $420, 553. 07 were dismissed, less about 
$7, 500 to $15,000 in salary. Judge Kirkland’s order did not dismiss 
any entire claim and did make "an express determination that there is 
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no just reason for delay" and did not make "an express direction for the 
entry of (a final) judgment" (Jt. App. 11). This dismissal was on foe 
"plea of the statute of limitations." (Jt. App. 39) In foe absence of 
such determination and direction, any order or other form of decision, 
however designated * * * is subject to revision at any time. ” (Rule 
54(b) (F.R.C. P.)) 

Later and on December 19, 1955, in considering appellant's amend- 
ed complaint, which included all of appellant's claims. Judge Youngdahl 
permitted that complaint to be withdrawn in order to permit appellant 
to file a more concise one (Jt. App. 63), and granted appellant leave to 
file an amended complaint without restricting its contents (Jt. App. 64). 
Pursuant to this leave, appellant filed his second amended complaint. 
That complaint alleges an agreement of joint adventure in certain unim¬ 
proved property in which arrangements were made for improving that 
property, in which the parties, appellant and appellees, Michanx and 
Gospel Spreading, obtained undivided interests. ( Campbell v. Northwest 
Eckington Imp. Co. , 229 U.S. 561, 57 L. ed. 1330). Under agreements 
of joint adventure the parties become partners. ( Robinson v. Parker , 

11 App. D. C. 130; Phillips v. United States, 61 App. D.C. 206, 59 F. 2d 
881). Each partner in this agreement of joint adventure holds all of the 
partnership property in a trust in favor of foe co-partners. (Stone v. 
Fowkles , 29 App. D. C. 379). Appellant and appellees were partners 
and appellant can maintain a fraud action against appellees. ( Holmes 
v. Keats , 58 F. Supp. 660, affd. 80 U.S. App. D.C. 327, 153 F. 2d 
132; Riss & Co . v. Feldman , 79 A. 2d 566). It is now established law 
in the Federal Courts that agreements of joint adventure can involve real 
estate, corporations and may include stock interests and percentage in¬ 
terests in the real estate developed in the joint adventure. ( Kasiske v. 
Baker , 146 F. 2d 113). And the parties can defer payment to the co¬ 
partners of compensation and other monies until after the properties are 
developed and paid out and neither the statute of limitations ( Kasiske v. 
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Baker , supra) nor the statute of fraud bars recovery when one party, 
as here, has executed his part of the joint adventure agreement. ( Mars 
v. Spanos , 78U.S. App. D. C. 230, 139 F. 2d 369). Hence, appellant’s 
second amended complaint stated a cause of action, including a valid 
claim for compensation and other monies due plaintiff (Jt. App. 65-75). 

Yet after the filing of the second amended complaint, as authorized 
by Judge Youngdahl, and on January 27, 1956 Judge Kirkland belatedly 
attempted to enter a final judgment dismissing finally count m of the 
original complaint as to some $420, 553. 07 (less a small salary claim) 
under Rule 54 (b). This action was error. 

Rule 15 (a) (F. R. C. P.) provides: 

"A party may amend his pleading once as a matter 
of course at any time before a responsive pleading is 
served. tf 

No responsive pleading has yet been filed by appellees. Rule 7 
(F. R. C. P.) describes responsive pleadings. Motions are not so listed 
therein. Hence, appellant has a right under Rule 15 (a) to amend count 
m to state why limitations do not apply here as he has done in his second 
amended complaint as no responsive pleading has been served by appel¬ 
lees. ( United States v. Newbury Mfg. Co. (C. C.A.-1, 1941), 123 F. 2d 
453; Simmons Co . v. Cantor (D. C. W.Va., 1943) 3 F. R. D. 197). 

This Court has quoted Moore’s Federal Practice as authoritative 
in construing the Federal Rules. ( Kuhn v. Civil Aeronautics Board, 87 
U.S. App. D. C. 130, 183 F. 2d 839), hence we will cite Moore. Moore 
points out (Vol. 3, Moore’s Federal Practice , Sec. 15. 07) a motion is not 
a "responsive pleading" within the meaning of Rule 15 (a) and states, "Thus, 
the plaintiff may amend his complaint without leave at any time before the 
answer is served," citing Simmons Co . v. Cantor , supra; Johnson v. 

Walsh (W. D. Mo. 1946) 65 F. Supp. 157. Moore points out that the same 
right to amend is given to a defendant and he may amend his answer any 
time before a reply is served if a reply is permitted under Rule 7 
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(F. R. C. P.) citing Downey v. Palmer {3. D. N. Y. 1939) 27 F. Supp. 993; 
American Optical Company v. New Jersey Optical Co ., (D.C.N.J. 1943) 
50 F. Supp. 805. 

The whole spirit of the Federal Rules is to permit amendments to 
be made freely as justice requires and Rule 15 so states. The courts 
have shown liberality in allowing amendments under Rule 15. (Tahir 
Erk v. Glenn L. Martin Co . (C. C. A. -4, 1941), 116 F. 2d 865; Interna ¬ 
tional Ladies Garment Workers* Union v. Donnelly Garment Co. (C.C.A. - 
8, 1941) 121 F. 2d 561; Moore v. Illinois Central R. Co. {5.D. Miss., 
1938), 24 F. Supp. 731. 

Judge Kirkland's second order of January 27, 1956 (JL App. 80) 
presents an unseemly conflict with the order granting full leave to amend 
of Judge Youngdahl of December 19, 1955 (JL App. 64-65), is contrary 
to the letter and spirit of Federal Rule 15, is erroneous and should be re¬ 
versed. 

n 

THE RIGHT OF A PLAINTIFF TO AMEND A PLEADING 
ONCE MAY BE EXERCISED WITHOUT LEAVE OF COURT 

As we have shown, Rule 15 gives every litigant the right to amend 
his first pleading once as a matter of course before a responsive pleading 
is served. The language of the Rule is plain and the rule is self executing. 
Thus, we submit appellant's right to amend count HI of his first complaint, 
as he did, and under leave of court granted by Judge Youngdahl, cannot 
be taken from him as he had the right to amend, because appellees had 
filed and served no responsive pleading. Appellant could so amend even 
without leave of court. ( Ohio Casualty Insurance Company v. Farmers 
Bank of Clay, Kentucky (C. C. A. -7, 1951) 188 F. 2d 193; Kuhn v. Pacific 
Mutual Life Insurance Co. of California {5.D.N. Y. 1941) 37 F. Supp. 102). 
And see VoL 3, Moore's Federal Practice , Sec. 15.07, wherein Moore 
points out that first amendments of pleadings as a ’’matter of course" are 
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not an innovation but that Rule 15 does provide for M of course” amend¬ 
ments. "Of course" is meaningless if a judge can refuse a plaintiff his 
first right to amend his pleading. To permit Judge Kirkland's action to 
stand, barring a first amendment, particularly when leave was so granted 
by another judge, would do violence to the plain "of course" language of 
Rule 15 and its further language that leave to file amendments "shall be 
freely given when justice so requires." Justice requires that appellant 
be permitted to amend count m fully in order to allege a cause of action 
to recover the sum of $420, 553. 07, the payment of which he claims was 
deferred by agreement with appellees and, therefore, was not due until 
periods well within the statute of limitations. Judge Kirkland's action 
should be reversed as a deprivation of the right to amend conferred on 
appellant by Rule 15. 


m 

JUDGE KIRKLAND'S ORDER OF JANUARY 27, 1956 
IS AN ABUSE OF DISCRETION AND DOES NOT COM¬ 
PLY WITH RULE 54 (b) 

Rule 15, like former 28 U S. C. A., Sec. 723, confers the first 
right to amend on a litigant "as of course". Rule 15 and Sec. 723 were 
enacted to allow broad rights of amendment "when justice so requires." 
Rule 15 allows pleadings to be amended to conform to the evidence, even 
after the issues are closed. The Rule states amendments shall be allowed 
"freely." The Rule seeks to subserve the merits of controversies and to 
do away with the rigid formalism of the common law. 

This Court made all of this clear in discussing Rule 15 in the case 
of Kuhn v. Civil Aeronautics Board , 87 U.S. App. D. C. 130, 183 F. 2d 
839. This Court in the Kuhn case held that the whole thrust of modern 
pleadings is notice -giving, that formalism is not to be allowed and amend¬ 
ments are to be freely allowed in the interests of justice. 
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Judge Kirkland's order denying appellant his first right to awonri 
count m of his complaint violates Rule 15 and Is an abase of discretion. 
( Taylor v. Spurway (C.C.A.-5, 1934), 72 F. 2d 97). 

In the Taylor case, as here, the defendants moved to diamtgg the 
complaint. The District Court granted the motion and dismissed the 
complaint for want to equity, and declined to permit die plaintiff to 
amend. On appeal in reversing the District Court and in paging on the 
denial of the right of plaintiff to amend, the Court of Appeals held (p. 

100 ): 

M We think the court should have permitted an 
amendment to the pleadings. * * * amendments to 
the pleadings for a better statement of the case are 
favored and may even be required by the court. We 
think it was an abuse of discretion on the part of the 
District Judge not to permit an amendment to the bill. " 

And to the same effect is Furlow v. Corinth State Bank , (C. C. A. -5, 
1936), 84 F. 2d 473, where the action of die District Court in denying the 
right to amend a bill at the hearing as coming too late, was reversed with 
instructions to allow the amendment as "meritorious" and allowable be¬ 
cause justice so required it. 

Judge Kirkland's action also is contrary to the holding and spirit of 
this Court's decision under Rule 15 in Kuhn v. Civil Aeronautics Board , 
supra, and it should be reversed in the interests of justice. 

Moreover, Judge Kirkland's order of January 27, 1956 violates die 
terms of Rule 54 (b) under which it was purportedly entered. Judge Kirk¬ 
land did not enter a final judgment on one or more claims, but only on 
a part of one claim. That action is contrary to the intent of Rule 54 (b). 
The reason being that the historic rule in the federal courts always pro¬ 
hibited piecemeal disposal of litigation. ( Hohorst v. Hamburg-American 
Packet Co . (1893) 148 U.S. 262; Rexford v. Brunswick-Balke-Collender 
Co. (1913) 228 U.S. 339; Collins v. Miller (1920) 252 U.S. 364). As the 
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Note to Rule 54 (b) as amended of the Advisory Committee states "It 
(Rule 54 (b)) was not designed to overturn the settled federal rule stated 
above (prohibition of piecemeal litigation in federal courts), which, in¬ 
deed, has more recently been reiterated in Catlin v. United States (1945) 
324 U.S. 229" and concluded "that a retention of the older federal rule 
was desirable * * *." 

Hence, the attempt below by Judge Kirkland to dispose of parts of 
a claim is not authorized by Rule 54 (b). And this attempt was unseemly 
because it conflicted with Judge Youngdahl’s earlier order allowing the 
complaint to be amended, which earlier order should be held to be con¬ 
trolling, because Judge Kirkland 1 s first order dismissing count HE cannot 
be construed to be a final judgment under Rule 54 (b). As that first order 
of Judge Kirkland was not final. Judge Youngdahl was authorized to enter 
his order. Therefore, it should be held effective and Judge Kirkland’s 
abortive orders should be held ineffective and the latter should be reversed 
as contrary to the requirements of "justice." (Rule 15, F. R. C. P.) 

CONCLUSION 

The judgment of Judge Kirkland of January 27, 1956 should be re¬ 
versed and his earlier order of March 4, 1955 should be held ineffective as 
a bar to appellant’s right to fully amend his complaint. 

Respectfully submitted, 

Warren E. Magee 

745 Shoreham Building 
Washington 5, D. C. 

Bernard Margolius 
Carleton U. Edwards, 2nd 
Ralph H. Deckelbaum 

1000 Vermont Avenue, N. W. 
Washington 5, D. C. 

, Attorneys for Appellant 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


[Filed Nov. 2, 1954] 

ALBERTI. CASSELL 
3922 Hayes Street, N. E. 

Washington, D. C., 

Plaintiff 

vs 

1. ELDER LIGHT FOOT SOLOMON MICHAUX, 
Personally and as President of the 
Mayfair Mansions Inc. and the 

Gospel Spreading Association 
1712 R Street, N.W. 

Washington, D. C.; and 

2. GOSPEL SPREADING ASSOCIATION, 
a body corporate 

1033 Park Road, N. W. 

Washington, D. C.; and 

3. MAYFAIR MANSIONS, INC., 
a body corporate 

c/o Leon Wexler 
Lenox Building, Suite 400 
1523 L Street* N. W. 

Washington, D. C.; and 

4. ARTHUR M. CHAITE 
Lenox Building, Suite 400 
1523 L Street, N. W. 

Washington, D. C.; and 

5. MAYFAIR EXTENSION, INC. 
a body corporate 

c/o Leon Wexler 
Lenox Building, Suite 400 
1523 LStreet, N.W. 

Washington, D. C.; and 

6. ELDER HOWARD W. POOLE 
c/o Gospel Spreading Association 
1033 Park Road, N.W. 

Washington, D. C.; and 
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THE RECONSTRUCTION FINANCE CORPORATION, * 
a body corporate ) 

811 Vermont Avenue, N. W. v 

Washington, D. C., ' 

Defendants ) 

COMPLAINT 

TO RECOVER VALUE OF STOCK TAKEN BY FRAUD, 

TO REINSTATE OPERATING CONTRACT AND TO IM¬ 
POSE A TRUST AND HEN UPON REAL PROPERTY 

OF DEFENDANTS 3 and 5 etc. _ 

Count No. 1 

1. This is an action of a civil nature and the amount in controversy 
exceeds Three Thousand Dollars, exclusive of interest and costs. 

2. The Plaintiff, Albert I. Cassell, is an adult citizen of the United 
States, a resident of the District of Columbia and brings this action in 
his own right to recover the value of 20 shares of stock in Mayfair Man¬ 
sions, Inc. which were procured by the defendants through fraud. 

3. The defendant. Elder Lightfoot Solomon Michaux is an adult citizen 
of the United States, a resident of the District of Columbia, and is sued 
personally and as president of Mayfair Mansions, Inc. and Gospel Spread¬ 
ing Association, for his part in the conspiracy to defraud, and the fraud 
perpetrated upon the plaintiff thereby depriving him of his just interest in 
Mayfair Mansions, Inc. 

4. The defendant, The Gospel Spreading Association, is a corpora¬ 
tion doing business in the District of Columbia and is sued as a stockholder 
of Mayfair Mansions, Inc., and who, through its president, the aforesaid 
defendant. Elder Lightfoot Solomon Michaux, joined in the conspiracy to 
defraud, and did defraud the plaintiff of his just interest in Mayfair Man¬ 
sions, Inc. 

5. The defendant, Mayfair Mansions, Inc., is a corporation doing 
business in the District of Columbia and is sued in its own right for its 
part in the conspiracy to defraud, and did defraud the plaintiff in his just 
interest in said corporation through its president, the aforesaid defendant, 
Elder Lightfoot Solomon Michaux. 
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6. The defendant Arthur M. Chaite is a citizen of the United States, 
a resident of the State of Maryland, and maintains his business office in 
the District of Columbia, and is sued in his own right as a party who, to¬ 
gether with the other named defendants conspired to defraud and did de¬ 
fraud the plaintiff of his just interest in Mayfair Mansions, Inc. 

43 7. During the month of April 1939, the plaintiff, on his own account, 

obtained an option upon 62.4 acres of land located in the northeast section 
of Washington in the District of Columbia, commonly known as the Benning 
Race Track, from its owner the Eastland Gardens Inc. {see Exhibit G, a part 
hereof) for the purpose of creating a self-supporting housing development for 
colored persons. As an architect, the plaintiff developed plans for building 
the entire tract which was then conveniently divided into three parts: (L) 
Mayfair Extension, commercial area, 4 acres; (2) Mayfair Gardens, the 
housing area, which became later Mayfair Mansions, Inc., 28 acres; (3) 
Mayfair Extensions, housing area, 30.4 acres. The first project to be 
constructed was Mayfair Gardens which was started in September 1942 and 
completed as Mayfair Mansions Inc. in 1946. 

8. The said defendant, Mayfair Mansions, Inc. is a Delaware corpo¬ 
ration and it comprises the aforesaid housing development consisting of 17 
Garden Apartment type buildings consisting of 594 dwelling units all on the 
aforesaid 28 acres of land. Prior to 14 January 1952 all of the stock of 
this corporation was owned as follows: 60 shares by the defendant Gospel 
Spreading Association, 20 shares by the defendant Elder Ughtfoot Solomon 
Michaux and 20 shares by the plaintiff, Albert I. Cassell. The Defendants 
Gospel Spreading Association and Michaux obtained their stock in consid¬ 
eration of their influence and assistance in obtaining necessary financing 
and the plaintiff, Albert I. Cassell obtained his stock in consideration of 
his obtaining the land and his many years of toil in conceiving and creating 
the development, and great personal expense in developing the plans and 
specifications necessary to bring the project into being. 

9. Although the defendant Michaux and Gospel Spreading together 
owned 80% of the stock of Mayfair Mansions, they never paid any specific 
sum of money for said stock. They did loan money from time to time to 
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the corporation, but always demanded repayment without consideration 
of the welfare of the corporation. The defendant, Michaux was president 
of the corporation, but all matters pertaining to financing and operation 

i 

were made the responsibility of the plaintiff to become personally re¬ 
sponsible for the whole debt despite the fact that the plaintiff had only a 
20% interest as against their 80% interest. 

10. Due to the early failure of the original contractor, the subse¬ 
quent financial arrangements, and the building of Mayfair Extensions, 
and the constant lack of working capital, the operation was extremely 
difficult. Loans were made by the defendants Michaux and Gospel Spread¬ 
ing to the corporation through the plaintiff, Cassell, but repayment was 
always demanded before the corporation could get on its feet, to the great 
detriment of the corporation and the plaintiff despite the pleading of the 
plaintiff that working capital was essential to keep the operation going. 

11. The aforesaid loans and requirements of working capital were 
necessary and inevitable because in the very beginning of construction 
$110,000 was procured from the Defense Homes Corporation for the de¬ 
velopment of Mayfair Gardens, which later became Mayfair Mansions. 
However, the Defense Homes Corporation secured this loan by a first trust 
on Mayfair Extensions and a second trust on Mayfair Gardens. In the 
course of the construction of Mayfair Gardens when the contractor failed, 
the Defense Homes Corporation did not pursue the second trust, but stood 
fast with its first trust on Mayfair Extension, which obligated this corpora¬ 
tion to the full extent of the loan, $110,000 plus interest without receiving 
any of these funds. When Mayfair Mansions was compelled to provide a 
shopping center for its tenants, these facilities were necessarily erected 
upon the commercial property of Mayfair Extension. To provide these fa¬ 
cilities, Mayfair Extension negotiated a loan of $193,000 from the Recon¬ 
struction Finance Corporation. The proceeds of this loan were disbursed 
as follows: $140,000 to pay off the aforementioned first trust of $110,000 
plus $30,000 accumulated interest, leaving a net balance of $53,000 for the 
construction and equipping of the shopping center of Mayfair Extension which 
actually cost $150,000 to build plus $81,000 to equip, none of which includes 
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the architectural and builders fees which were due to plaintiff who assumed 
the whole responsibility of this project in the interest of Mayfair Mansions 
at the specific request and financial assurance of die said defendant Elder 
Lightfoot Solomon Michaux personally and as President of Mayfair Mansions, 
Inc. Because Mayfair Extension never did receive the $140,000 and was 
constructed on such a narrow margin of $53,000 cash against actual cost 

of $231,000, the two projects were ina critical financial condition 
and it was for this reason the defendant Michaux in his various capacities 
encouraged the plaintiff to proceed and he would use his influence to get 
necessary and adequate funds. 

12. For a long time prior to 14 January 1954, the defendant Michaux 
personally and as president of the Gospel Spreading Association, told the 
plaintiff that they were not able or willing to provide any more funds need¬ 
ed by the Mayfair Mansions Corporation to meet its obligations. They left 
the plaintiff alone to cope with the mounting critical problem. When the 
situation appeared hopeless the defendants Michaux personally and as 
president of Gospel Spreading and Mayfair Mansions advised die plaintiff 
that he could not personally borrow money because he would lose face, but 
he could arrange for plaintiff to borrow funds from the defendant Arthur 
M. Chaite. Meetings were arranged with the defendant Chaite and he 
did loan what was represented to be his personal funds to Mayfair Man¬ 
sions, through the plaintiff and upon the personal guarantee of the plain¬ 
tiff. Among these loans was one for $10,000 on 18 January 1949 which 
was repaid, one on 21 March 1949 in the amount of $23, 500 out of which 
there was a charge of $1, 500 as a bonus, this was repaid; one on 31 Oc¬ 
tober 1949 in the amount of $42, 500 out of which the plaintiff in behalf of 
Mayfair Mansions received only $34,750, leaving $7,750 as a bonus charge, 
and this note was repaid. On 10 April 1950 two loans were made, one in 
tie amount of $20, 500 and the other in the amount of $17,000 for which a 
substantial bonus was charged by the defendant, Chaite and the require¬ 
ment that the plaintiff pledge his own personal farm consisting of 364 acres 
of valuable property fronting on the Chesapeake Bay, as security, even 
though said funds were exclusively for Mayfair Mansions. On 1 January 


46 


1951 another loan was made in the amount of $49, 500 for which the defen¬ 
dant, Chaite gave plaintiff in behalf of Mayfair Mansions the sum of 
$45,000 withholding a bonus charge of $4, 500. All of these loans were 
made in cash by denominations of $500 and $1000 dollar bills and none 
were made by check. 

13. On, to wit, the 8th day of January 1952, the plaintiff received two 
letters from Richard K. Lyon, attorney for the defendant, Arthur M. Chaite, 
making demand for payment of the aforesaid notes in the amount of $20, 500, 
$17,000 and $49, 500, threatening, confiscation of collateral (for which in¬ 
cluded plaintiffs farm and his 20 shares of Mayfair Mansion stock) unless 
tie principal and interest of said notes were paid before the close of busi¬ 
ness 11 January 1952. Copy of said letter are attached hereto and made 

a part hereof marked exhibits A and B. 

14. On, to wit, the 14th day of January 1952, the plaintiff and all of 
tie defendants entered into an agreement copy of which is attached hereto 
and made a part hereof, marked exhibit C, whereby an additional loan of 
$23,000 was represented as having been made by the defendant Arthur M. 
Chaite, personally, to be consolidated with the total balance due plus in¬ 
terest of all prior loans purported to have been made by the defendant, 
Arthur M. Chaite, personally, said balance being those notes recited in 
paragraph 13 above plus interest. 

15. At all times the plaintiff was caused to believe by the defendants 
that all of the aforesaid transactions were legitimate and he entered into 
each in reliance upon the representation made that said funds were per¬ 
sonal to Arthur M. Chaite and required the consideration demanded, in¬ 
cluding the pledging of property personal to plaintiff and the bonuses, and 
that the remaining stockholders, the defendants, Michaux and Gospel 
Spreading were without funds to assist, when as a matter of fact it was a 
preconceived conspiracy between all of the defendants to defraud the plain¬ 
tiff and ultimately to dispossess him of his farm and his stock and interest 
in the Mayfair Mansions, Inc. 

16. On, to wit, the 5th day of October 1954, the defendant Elder 
Lightfoot Michaux, individually and as president of the Gospel Spreading 
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Association and Mayfair Mansions, Incorporated, testified, under oath, 
before the Senate Committee on Banking and Currency that it 'was die 
Church, the Gospel Spreading Association, who gave the money to 
for the purpose of making loans to Mayfair Mansions, through Cassell, 

(pages 7037-7042 of the F. H. A. Hearings) and file defendant Arthur M. 
Chaite testified under oath before th^/fjenate Committee (pages 7060-7061 
47 of the F. H. A. Hearing^ that he received the money from Gospel 

Spreading Association for the purpose of making loans to Mayfair Man¬ 
sions through the plaintiff and that it was not his personal funds, he only 
represented Gospel Spreading Association. 

17. As a result of the fraudulent representation by the defendants, 
foe plaintiff was caused to pledge his personal farm and Mayfair Mansion 
stock as aforesaid to secure loans made by the Gospel Spreading Associa¬ 
tion to itself as controller of 80% of the stock of the corporation, and 
fraudulently caused the plaintiff to be placed in a position whereby he had 
to sacrifice his interest in Mayfair Mansions in order to save his farm, 
culminating in the Bill of Sale dated 26 March 1952, copy of which is at¬ 
tached hereto and made a part hereof marked exhibit D whereby the plain¬ 
tiff sold to the defendant his 20 shares of stock for $31,000 in considera¬ 
tion of the agreement and release dated the 26th day of March 1952, copy 
of which is attached hereto and made part hereof marked exhibit E, where¬ 
by the personal liability of the plaintiff on the aforesaid notes is released 
and the deed to his farm is returned. On this agreement, fraudulently ar¬ 
ranged by the defendants Chaite and Michaux, plaintiff was paid only 

$30,000 and the balance has never been paid to plaintiff. 

18. As of this date Mayfair Mansions has an appraised value of six 
million dollars. The balance due on F. H. A. loans is $2,868,979.37 and 
the balance due to Walker and Dunlop, Realtors who advanced funds to save 
Mayfair Mansions from foreclosure, was originally $251,000, thereby leav¬ 
ing a net value of Mayfair Mansions stock in the amount of at least 

$2,880,021.00 20% of which, representing plaintiffs interest before fraud 
being $576,004. 00 less $30,000 received by plaintiff on account of the 
fraud, leaving a net value of interest owned by plaintiff as of this date 
$546,004. 00. 
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Count No. 2 

19. The allegations contained in Count No. 1 hereof are hereby re¬ 
ferred to and made a part hereof by reference. 

20. The defendant Mayfair Extensions, Inc. is a corporation doing 
business in the District of Columbia and is sued in its own right as sub¬ 
ject to the operating agreement hereinafter referred to dated 10 January 
1947, and as debtor of the plaintiff. 

48 21. The defendant Elder Howard W. Poole is a member of the Board 

of Directors of the defendants Mayfair Mansions, Inc., and Mayfair Ex¬ 
tension, Inc., a Trustee of the defendant, Gospel Spreading Association 
and is sued in his own right as a party to the agreement of 10 January 1947 
and the revocation thereof by defendants. 

22. On, to wit, the 10th day of January 1947, the defendants. Gospel 
Spreading Association and Michaux, as owners of 80% of the stock of the 
defendant Mayfair Extension, Inc. entered into a written agreement with 
the plaintiff relating to the operation of Mayfair Mansions and Mayfair 
Extension copy of same being attached hereto as exhibit F and made a part 
hereof. Among other things said agreement provides in paragraph 5 that 
fee plaintiff shall be on the Bo ard of Direc tors of defendant Corporations 
and having voting power for 29 years and in paragraph 6 "That Albert I. 
Cassell be and remain for 29 years as Architect-Engineer and Executive 
Vice-president in active executive charge of administration of* Mayfair 
Mansions, Inc., Mayfair Extension, Inc., and Northeast Management 
Company. 

23. Thereafter, on, to wit, the 16th day of April 1954, the defen¬ 
dants Michaux and Gospel Spreading Association, with the cooperation of 
tie defendant Poole, and at the direction of the defendant, Chaite, wrong¬ 
fully repudiated the aforesaid agreement and willfully failed and refused 
to perform the conditions therein contained, and wrongfully took affirma¬ 
tive action to deprive the plaintiff of his rights and privileges under the 
agreement. 


Count No. 3 


24. The allegations contained in Counts No. 1 and 2 hereof are 
hereby referred to and made a part hereof by reference. 

25. The defendant Reconstruction Finance Corporation is a corpo¬ 
ration doing business in the District of Columbia and is sued as the party 
holding a first trust mortgage on the defendant Mayfair Extension, Inc. 
with addition of all stock of said corporation together with full voting 
rights thereto. 

26. On behalf of the defendant Mayfair Mansions, Inc., the plaintiff 
has advanced his personal funds as follows; $1000 for original option on 
land in April 1939; $10,000 covering all promotional expense from April 

49 1939 to 1 October 1942; $42, 518.00 cash and $51,000 credit to cover 

sponsors equity and to provide working capital for construction of Mayfair 
Gardens; and $5000 between November 1942 and June 1944 for promotional 
expenses incident to re-organization of Mayfair Gardens, a total of 
$109, 518. 00. 1 

27. On behalf of the defendant Mayfair Extension, Inc. the plaintiff 
has advanced his personal funds as follows: from 1 October 1942 to 1 
July 1943, the creation of detailed specifications and complete detailed 
contract drawing consisting of 94 sheets, 38x50 inches each covering site, 
improvements, all utilities, architectural drawings, s tr u ct u ral drawings, 
drawings for central heating plants, underground distribution of forced hot 

ij/' water heating and domestic hot water, for hot water heating installation in * 
all buildings, for plumbing and electrical installation, and for landscape 
installations. These specifications and contract drawings cover the com¬ 
plete development of Mayfair Extensions 30.4 acres of housing site located 
on lots 24 to 38 both inclusive in square 5057 between Hayes Street, Jay 
Street and Mayfair Terrace in Northeast Washington. The projected contract 
price on this project was $6,000,000 and F. H. A. and R. F. C. architects’ 
fees are 5% thereof or $300,000, 75% of which is due to plaintiff from the 
defendant Mayfair Extension, Inc., a sum of $225,000; architect's fee for 
construction and equipment of the temporary shopping center for Mayfair 
Extension, Inc., at Kenilworth Avenue and Hayes Street, N.E. costing 


$231,000, 5% of which is $11, 500.00; construction fee due plaintiff as 
General Contractor for construction and equipment of the temporary 
shopping center of Mayfair Extensions at 2% of the aforesaid cost or 
$4,620.00; $3, 500.00 in 1950 to supplement operating capital of Mayfair 
Extension; $100.00 for 2- 275 gallon fuel oil tanks installed in said shop- 

j_ping center^$10,000 for promotional expenses between January 1949 and 

July 1951 inan attempt to refinance Mayfair Extension and for development 
, of final preliminary drawings and colored presentation drawings for 238 
V apartment, elevator-type apartment buildings with 160 car underground 
garage at projected contract price of $2, 800,000a salary as Executive 
1 Vice-President of Mayfair Extension from 1 October 1942 through March 
1953, 10 years and 5 months at $5,000 per year, $52, 833.30, a total due 
L plaintiff by defendant, Mayfair Extension of $307, 553. 30. 

50 28. The contract drawings and specifications referred to in para¬ 

graph 27 hereof have been accepted by the defendants and they are present¬ 
ly being used by the defendants in an effort to transfer or refinance said 
properties while the plaintiff is wrongfully and fraudulently disenfranchised 
from his interest in said corporations as aforesaid. 

29. The land acquired by the Plaintiff, as specifically described by 
meets and bounds in exhibit G attached hereto and made a part hereof, and 
the buildings erected thereon at the instance of the plaintiff and in accor¬ 
dance with the plans and specifications of the plaintiff as aforesaid, are 
the sole assets of the defendants, Mayfair Mansions and Mayfair Extension. 

WHEREFORE, the premises considered, the plaintiff prays as fol¬ 
lows: 


1. That judgment in the full amount of $546,004.00 plus interest from 
26 March 1952 and costs be entered against the defendants 1, 2, 3, and 4 
and each of them in favor of the plaintiff or in the alternative, direct the 
return of 20 shares of stock in Mayfair Mansions, Inc. to the plaintiff. 

2. That the Court rescind the action taken by the defendants 1, 2, 

3, 5, and 6 revoking the agreement of 10 January 1947 and reinstate said 
agreement in accordance with its original intent and restore all rights and 
privileges in said agreement to plaintiff. 
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3. That judgment in the full amount of $109,518.00 plus interest 
and costs be entered against the defendant No. 3 in favor of the plaintiff. 

4. That judgment in the full amount of $307,553.30 plus interest 
and costs be entered against the defendant No. 5 in favor of the plaintiff. 

5. That the defendants, and each of them, be held to be construc¬ 
tive trustees for the plaintiff and, as such, be required to account to the 
plaintiff for all transactions pertaining to his interest in defendants 3 and 
5. 
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6. That a lien covering plaintiffs interest in the property of defen¬ 
dants 3 and 5 as described in exhibit G be impiossed upon property until 
such time as plaintiff is fully paid and satisfied. 

7. That the defendants be enjoined and restrained from the sale, 
transfer or further refinancing of any of the land or buildings belonging 
to or a part of defendants 3 and 5 until all rights and privileges have been 
restored to plaintiff. 

8. And for such other and further relief as to the Court may seem 
just and proper. 

/S/ Albert I. Cassell, Plaintiff 

/S/ Daniel J. Andersen 
Attorney for Plaintiff 


DISTRICT OF COLUMBIA: S.S. 

I, Albert I. Cassell, being first duly sworn depose and say that I 
have read the foregoing complaint by me subscribed and that the allegations 
contained therein are my best personal knowledge and belief. 

/S/ Albert L Cassell 

Subscribed and sworn to before me this 2nd day of November, 1954 

/S/ Louise G. Burroughs 
Notary Public 

My Commission expires SepL 30, 1955 

JURY DEMAND 

The Plaintiff demands trial by jury. 

/S/ Daniel J. Andersen 
Of counsel for plaintiff 
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52 [ Filed Nov. 2, 1954] 

Exhibit A 

LYON & LYON 

Attorneys and Counselors at law 

Simon Lyon (1891-1946) Evans Bldg. 1420 N.Y. Avenue NW 

R. B. H. Lyon Washington 5, D. C. 

Richard K. Lyon ' National 8-6949 

January 8, 1952 

Mr. Albert I. Cassell 
3922 Hayes Street, N. E. 

Washington, D. C. 

Dear Mr. Cassell: 

Reference is made to your two (2) collateral promissory notes, 
dated April 10, 1950, in the amounts of $20,500. and $17, 000, respec¬ 
tively, both payable to the order of my client, Mr. Arthur M. Chaite, of 
this city, and both of which obligations are long overdue. 

On behalf of Mr. Chaite, and with his full knowledge and authority, 

I hereby made demand on you for the immediate payment of the principal 
amount of each of said notes, together with accrued interest thereon to 
date, amounting to $892. 50 and $595.00, respectively, payment to be made 
to the undersigned, at the above address, by no later than the close of 
business at 5 PM on the afternoon of Friday, January 11, 1952. 

Unless these two obligations are fully satisfied by you within the time 
designated above, 1 shall be obliged to instruct Mr. Chaite forthwith to 
dispose of the particular collateral given in these notes as security for 
their respective payment, in accordance with the express provisions 
thereof and without further notice to you of the manner and place of dis¬ 
position; and also to instruct Mr. Chaite to take such further action as 
may be necessary to obtain satisfaction of these debts. 

Awaiting your prompt remittance, I remain, 

Very truly yours, 

RICHARD K. LYON/s/ 


RKL:REA 
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53 [ Filed Nov. 2, 1954] 

Exhibit B 

LYON AND LYON 
Attorneys and Counselors at law 

Simon Lyon (1891-1946) Evans Bldg. 1420 N.Y. Ave., N.W. 

R. B. H. Lyon Washington 5, D. C. 

Richard K. Lyon NAtional 8-6949 

January 8, 1952 

Elder L. S. Michaux, President, 
and 

Mr. Albert I. Cassell, Executive Vice President, 

Mayfair Mansions, Inc. 

1712 R Street, N. W. 

Washington, D. C. 

Gentlemen:- 


Reference is made to your collateral promissory note dated January 
30, 1951, in the amount of $49,500. payable to the order of my client, 

Mr. Arthur M. Chaite, of this city, which obligation is long overdue. 

On behalf of Mr. Chaite, and with his full knowledge and authority, 

I hereby make demand on you for the immediate payment of the principal 
amount of said note, together with accrued interest thereon to date, 
amounting to $1,485.00, payment to be made to the undersigned, at the 
above address, by no later than the close of business at 5 PM on the after¬ 
noon of Friday, January 11, 1952. 

Unless this obligation is fully satisfied by you within the time des¬ 
ignated above, I shall be obliged to instruct Mr. Chaite forthwith to dis¬ 
pose of the particular collateral given in this note as security for its pay¬ 
ment, in accordance with the express provisions thereof and without fur¬ 
ther notice to you of the manner and place of disposition; and also to 
instruct Mr. Chaite to take such further action as may be necessary to 
obtain satisfaction of this debt. 

Awaiting your prompt remittance, I remain. 

Very truly yours. 


RKL:REA 

CC: (via registered mail) 

Gospel Spreading Association 
1712 R Street, N. W. 
Washington, D. C. 


RICHARD K. LYON/s/ 


14 

54 [Filed Nov. 2, 1954] 

Exhibit C 

AGREEMENT 

WHEREAS Mayfair Mansions, Inc., a corporation, Albert I. Cassell, 
L. S. Michaux, and Gospel Spreading Association, a corporation, are in- 
debted to Arthur M. Chaite in the sum of $89,972.50, and 

WHEREAS said Arthur M. Chaite has agreed to advance immediately 
and forthwith an additional sum of $23,000.00 for the use and benefit of 
Mayfair Mansions Inc., the receipt of which is hereby acknowledged by 
Mayfair Mansions, Inc., and 

WHEREAS all parties are desirous of entering into an arrangement 
in order to assure the repayment, as promptly as possible, to Arthur M. 
Chaite of the aforesaid sums; and 

WHEREAS under the aforesaid loans, which total $89,972.50, there 
is an existing default; 

NOW THEREFORE the parties to this agreement mutually covenant 
and agree as follows: 

1. That 100 shares, representing all of the outstanding common 
stock of Mayfair Mansions Inc., are hereby transferred and assigned to 
Arthur M. Chaite duly endorsed in blank and the receipt of which is hereby 
acknowledged by Arthur M. Chaite. 

2. That Arthur M. Chaite hereby is granted all of the rights and 
privileges of ownership of said stock, and is vested with complete control, 
management and operation of the Mayfair Mansions development, now 
owned of record by Mayfair Mansions, Inc. 

3. That said Arthur M. Chaite, his successors and assigns, and 
their heirs, executors and administrators, upon repayment in full of the 
aforesaid loan of $89,972.50 and the aforesaid additional loan of $23,000.00, 
together with interest on both of the said loans at the rate of 6% per annum, 
agree to reassign and deliver to the respective owners as they now appear 
on the books and records of Mayfair Mansions, Inc., the aforesaid 100 
shares of common stock of Mayfair Mansions, hie. and will thereupon 
forthwith return ownership, control, management and operation of Mayfair 



55 


15 

Mansions, Inc., to the said Mayfair Mansions, Inc., Albert I. 
Cassell, L. S. Michaux, and the Gospel Spreading Association. 

4. That the aforesaid loans of $89,972.50 and $23,000.00 are here¬ 
by consolidated and said Arthur M. Chaite, his successors and assigns 
agree that these consolidated loans, together with interest thereon at the 
rate of 6% per annum, shall be paid monthly out of the net income derived 
from the operation of the Mayfair Mansions development, which net income 
shall be that sum which remains from the gross income after all operating 
expenses and costs of the development, all taxes and all mortgage and/or 
deed of trust obligations shall have been paid. 

5. That the Mayfair Mansions, Inc., Alberti. Cassell, L. S. 
Michaux, Gospel Spreading Association, shall have the right to refinance 
the Mayfair Mansions development, or to sell the same, or to refinance 
through the utilization of the aforesaid 100 shares of stock, provided that 
in any such refinancing or sale Arthur M. Chaite is paid in full the loans 
described in this agreement together with all interest due thereon. Said 
Arthur M. Chaite agrees to cooperate in making the necessary arrange¬ 
ments should such refinancing or sale be considered desirable. 

6. That all existing agreements among Mayfair Mansions, Inc., 
Albert I. Cassell, L. S. Michaux, and Gospel Spreading Association per¬ 
taining to the management or control or the operation of the Mayfair 
Mansions development are suspended as long as this agreement shall re¬ 
main in force and effect and the parties hereby bind themselves to this end 
and will execute such further agreements as may be necessary to carry 
out this agreement. 

7. That Arthur M. Chaite agrees that the transfer of ownership 
pro tern under the terms of this agreement shall not be made public and 
that he will keep confidential as far as is practicable the arrangements 
provided for here-under. 

56 8. That all checks of Mayfair Mansions, Inc., throughout the life 

of this agreement shall be signed by either Arthur M. Chaite or Leon 
Wexler and shall be countersigned by either Albert I. Cassell or Howard 
W. Poole. 
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9. That Arthur M. Chaite hereby waives all prior defaults under 
the collateral promissory notes for $20, 500.00 and $17,000.00 of Albert 
I. Cassell, both dated April 10, 1950, and the collateral promissory note 
of Mayfair Mansions, Inc., in the amount of $49, 500.00 dated January 
30, 1951. 

In Witness Whereof the parties hereto have executed this agreement 
this 14th day of January 1952. 

Mayfair Mansions Inc. 

By: Albert I. Cassell /s/ 

Executive Vice President 

Albert I. Cassell /s/ 

L. S. Michaux /s/ 

Gospel Spreading Association 

By: L. S. Michaux /s/ 

President 

Arthur M. Chaite /s/ 


[ Filed Nov. 2, 1954] 

Exhibit D 

BILL OF SALE 

WITNESSETH: That ALBERT I. CASSELL, of Washington, D. C., 
for and in consideration of the sum of Thirty One Thousand Dollars 
($31,000.00), in cash, the receipt of which is hereby acknowledged, does 
hereby bargain, sell, assign and convey unto ARTHUR M. CHAITE, of 
Washington, D. C., the following certificates of stock of Mayfair Mansions, 
Incorporated, a Delaware corporation, doing business in the city of Wash¬ 
ington, District of Columbia, as follows: 

Certificate No. X-4 for 12 shares of common stock of Mayfair 
Mansions, Incorporated. 

Certificate No. X-6 for one half of a share of common stock 
of Mayfair Mansions, Incorporated. 
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Certificate No. X-8 for 7-1/2 shares of common stock of 
Mayfair Mansions, Incorporated. 

Receipt by the said ARTHUR M. CHAITE of the aforesaid stock 
certificates totalling 20 shares of common stock of Mayfair Mansions, 
Incorporated, duly endorsed in blank by the said ALBERT L CASSELL, 
is hereby acknowledged. 

IN WITNESS WHEREOF, the parties hereto have set their hands 
and seals on this 26th day of March 1952. 

ALBERT I. CASSELL (SEAL) /s/ 
ARTHUR M. CHAITE (SEAL) /s/ 


[ Filed Nov. 2, 1954] 

Exhibit E 

AGREEMENT AND RELEASE 

WHEREAS, Albert I. Cassell has signed collateral promissory notes 
for the sums of $20, 500.00 and $17,000.00, both dated April 10, 1950, and 
the collateral promissory note of Mayfair Mansions, Incorporated in the 
amount of $49,400.00 dated January 30, 1951, and further executed an 
Agreement providing for the payment of these notes and an additional loan 
of $23,000.00 made by the said Arthur M. Chaite to Mayfair Mansions, 
Incorporated, a Delaware corporation doing business in the District of 
Columbia under an Agreement dated January 14, 1952; and 

WHEREAS, all of the proceeds of the foregoing notes have been dis¬ 
bursed for the benefit of said Mayfair Mansions, Incorporated; and 

WHEREAS, the said Albert I. Cassell has this day sold, assigned 
and conveyed unto said Arthur M. Chaite twenty shares of common stock 
of Mayfair Mansions, Incorporated; 

NOW THEREFORE, as part of the consideration for said sale, the 
said Arthur M. Chaite hereby releases and discharges the said Albert L 
Cassell from any obligation to pay all or any part of the aforesaid prom¬ 
issory notes for $20,500.00 and $17,000.00, both dated April 10, 1950, a 


collateral promissory note of Mayfair Mansions, Incorporated, in the 
amount of $49,500.00, dated January 30, 1951, and the advance of 
$23,000.00 made by the said Arthur M. Chaite under the Agreement of 
January 14, 1952. 

And the said Arthur M. Chaite does hereby agree to return to the 
said Albert I. Cassell a certain deed conveying a farm in the State of 
Maryland to the said Arthur M. Chaite to secure the aforesaid loans, and 
the receipt of this deed from the said Arthur M. Chaite is hereby acknowl¬ 
edged by the said Albert 1. Cassell. 

IN WITNESS WHEREOF, the parties hereto have hereunto affixed 
their hands and seals this 26th day of March 1952. 

ARTHUR M. CHAITE (SEAL) /s/ 
ALBERT I. CASSELL (SEAL) /s/ 


[ Filed Nov. 2, 1954] 

Exhibit F 

A GREEMENT 

THIS AGREEMENT, made this 10th day of January, 1947 by and 
between GOSPEL SPREADING ASSOCIATION, a corporation, hereinafter 
called the "Association", and L. S. Michaux, hereinafter called "Michaux", 
and Albert I. Cassell, herein after called "Cassell", and Warren E. 

Magee, hereinafter called "Magee", witnesseth: 

WHEREAS, Michaux and Cassell borrowed the sum One Hundred 
Thousand, Two Hundred Sixty-nine Dollars and Ninety-seven Cents 
($100,269.97) as of July 17, 1944, from the Association to be used by 
them for the purpose of refinancing Mayfair Gardens Project, which has 
been sold out under foreclosure, and for the purpose of obtaining voting 
control of the new ownership corporation of the project, Mayfair Mansions, 
Incorporated, for the purpose of preserving the project as a project of 
and for the Negro race; and 
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WHEREAS, Interest as requested by the Association at five per 
cent per annum, figured against this $100, 269.97 to August 17, 1946, is 
$10,444.78, thus making the $100,269.97 indebtedness $110,714.75 as of 
August 17, 1946; and 

WHEREAS, The Association is desirous of having definite prepay¬ 
ment provisions made concerning said loan to Michaux and Cassell; and 

WHEREAS, The Association is desirous of having a further redis¬ 
tribution of the stock of the corporation known as Mayfair Extension, 
Incorporated which owns the undeveloped site at the West of Mayfair 
Mansions Project and the commercial site at the East of Mayfair Mansions 
Project; and 

WHEREAS, The Association has further executed promissory notes 
in the sum of $2,500.00 and $1,000.00 dated June 14, 1945, and payable 
January 2, 1947,for which Cassell has deposited with Warren E. Magee 
as Escrow Agent stock certificates X-8 for seven and one-half (7 1/2) 
shares of common stock of Mayfair Mansions Incorporated, as collateral 
to secure the payment of said notes; and 

WHEREAS, The Association is desirous of having a further redis¬ 
tribution of the stock of Northeast Management Company. 

NOW THEREFORE, In consideration of the sum of $1.00 each to the 
other in hand paid, receipt of which is hereby acknowledged, and the mutual 
promises hereinafter contained, and for other valuable consideration, the 

parties to this agreement do hereby covenant and agree as follows: 

1. That upon the payment by Cassell of the aforesaid promissory 
note of the Association in the sum of $2, 500.00 and the said promissory 
note in the sum of $1,000.00 on or before their maturity dates, then 
Warren E. Magee Escrow Agent, is authorized and directed to return to 
Cassell said stock certificate X-8 for 7 1/2 shares of common stock of 
Mayfair Mansions, Incorporated. 

2. Michaux agrees to pledge, if necessary, or otherwise use, 7 1/2 
shares of common stock of Mayfair Mansions Incorporated now owned by 
him, to guarantee the repayment of the Association of Hie sum of $3,500.00, 
which was paid June 16, 1946 by the Association under agreement dated 
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June 4, 1944, by and between Henry J. Knott and said Michaux, Cassell 
and the Association, it being agreed and understood that no portion of 
this $3,500.00 obligation is to be considered as the personal obligation 
of Cassell. 

3. That Michaux and Cassell, being each responsible for the pay¬ 
ment of one-half of the above mentioned $110,714.75 indebtedness, agree 
jointly and severally to pay fifty per cent (50%) of the net return they 
receive by way of dividends on the common stock owned by them in the 
following corporations: Mayfair Mansions Incorporated, Mayfair Exten¬ 
sion Incorporated and Northeast Management Company. Michaux and 
Cassell hereby empower and direct the corporate officers of each of the 
three said corporations to pay direct to the order of said Gospel Spreading 
Association one-half of any and all dividends due Michaux and Cassell on 
the Common Stock owned by them in and and/or all of the said three corpo¬ 
rations, and to make these payments to Gospel Spreading Association and 
Michaux and Cassell respectively within one (1) week after said dividends 
are declared due and payable. Such sums when paid by the corporate 
officers of any of the three said corporations to the Gospel Spreading 
Association are to be credited in the proper amounts to Michaux and 
Cassell on their promissory note of even date executed and delivered 
herewith, such payments being applied first to the interest and then to 
the principal of the said promissory note. 

That Michaux and Cassell empower and direct the corporate officers 
of Mayfair Mansions Incorporated to endorse to the order of Gospel Spread- 
61 ing Association all guarantee funds returned to Mayfair Mansions 

Incorporated from Standard Accident Insurance Company, the Government, 
banks or trust companies. Such payments when received by Gospel 
Spreading Association shall be applied to the reduction of the Amount of 
the outstanding balance on this note, one-half of the payment being credited 
to the remaining indebtedness of Michaux, and one-half of the payment 
being credited to the remaining indebtedness of Cassell, such application 
being made first to the interest due and then to the unpaid portion of the 
principal of the aforesaid promissory note. 
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4. That a certificate for 100 shares of common stock of Northeast 
Management Company be immediately issued by said Northeast Manage¬ 
ment Company so that this common stock be divided 25 shares each to 
Michaux, Cassell, the Association and Magee. 

5. That the Board of Directors of Mayfair Mansions Incorporated 
and the Board of Directors of Mayfair Extension Incorporated, and the 
Board of Directors of Northeast Management Company be three (3) per¬ 
sons in number, that these Directors in each of these three corporations 
be L. S. Michaux, Albert I. Cassell and Howard W. Boole. That in the 
event of the death of Albert I. Cassell prior to December 31, 1953 Warren 
E. Magee shall take the place of Albert I. Cassell as a director in each 
and all three of the corporations hereinabove named until the end of the 
year 1953. That in such event Warren E. Magee shall exercise the voting 
power of Albert I. Cassell, and remain as a director in each of these 
corporations until the end of the Year 1953. In the event of the death of 
Albert I. Cassell after December 31, 1953, a majority of the heirs of 
Albert I. Cassell shall name one of the heirs of Albert I. Cassell as a 
Director in all three said corporations to exercise the voting rights held 
by Albert I. Cassell. That in the event of the death of L. S. Michaux as 

a director, his brother Lewis Henry Michaux, shall take the place of L. 

S. Michaus as a director in each of the three corporations hereinabove 
named. That in the event of the death of Howard W. Boole, it shall be the 
sole responsibility and right of L. S. Michaux and Albert I. Cassell to 
62 select from the membership of Gospel Spreading Association one 

person who shall be a director in all three corporations. That L. S. 
Michaux be and remain as President of these three corporations for 
twenty-nine years; and that Albert I. Cassell be and remain for twenty- 
nine years as Architect-Engineer and Executive Vice-Bresident of Mayfair 
Mansions Incorporated; and that said Albert I. Cassell be and remain for 
twenty-nine years as Architect-Engineer and Executive Vice-Bresident 
in active executive charge of administration of Mayfair Extension Incorpo¬ 
rated; and the said Albert I. Cassell be and remain for twenty-nine years 
as Architect-Engineer and Executive Vice President in active executive 


charge of Northeast Management Company. 

6. That the Association, Michaux and Cassell agree that Warren 
E. Magee remain as Escrow Agent as hereinabove described and that said 
Warren E. Magee be General Counsel of Mayfair Mansions Incorporated, 
Mayfair Extension Incorporated and Northeast Management Company. 

7. That Howard W. Poole be Treasurer of Mayfair Mansions 
Incorporated, Mayfair Extension Incorporated and Northeast Management 
Company. 

8. That the Association, Michaux and Cassell agree each with the 
other that in the event that any of them desire at any time to sell, trans¬ 
fer or assign or otherwise dispose of their stock holdings in any or all of 
the three corporations hereinabove mentioned, they will so notify each 
other in writing; and that in such event the remaining two parties or either 
of them or their heirs or assigns shall have first preference to purchase 
such stock holdings at its market value, and that in such event the remain¬ 
ing two parties or either of them or their heirs or assigns shall have a 
period of six months from the date of receipt of written notice that such 
stock sale, transfer or assignment is contemplated to consummate the 
purchase of such stock. 

8. That the Association will accept from Harry C. Butcher, a 
transfer and assignment of all of his right, title and interest in and to 
twenty-five per cent of the common stock of Mayfair Extension Incorpo¬ 
rated; and immediately upon delivery of a duly executed stock certificate 
of said corporation for 25 percent of said stock, said Association will 

assign and transfer, and cause to be issued to Michaux 8-1/3 per . 
cent of the common stock of Mayfair Extension Incorporated and to Cassell 
8-1/3 per cent of the common stock of Mayfair Extension Incorporated. 

IN WITNESS WHEREOF, the parties hereto have hereunto set their 
hands and seals the day and year first above mentioned. 

ATTEST* GOSPEL SPREADING ASSOCIATION 

Howard W. Poole /s/ By L. S. Michaux /s/ _ 

L. S. Michaux, President 



WITNESS: 
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A. Allen Saunders /s/ 


L. S. MICHAUX /s/ (SEAL) 
L. S. MICHAUX 


A. Allen Saunders /s/ 
Albert I. Cassell /s/ 


ALBERT I. CASSELL /s/ (SEAL) 
ALBERT I. CASSELL 

WARREN E. MAGEE/s/ (SEAL) 
WARREN E. MAGEE 


[ Filed Nov. 2, 1954] 

Exhibit G 

DESCRIPTION OF LAND ACQUIRED 
BY ALBERT I. CASSELL 
FOR NEGRO HOUSING DEVELOPMENT 
Part of Lot numbered Two (2) in William B. Webb, Trustee, sub¬ 
division of a tract of land called "Fife" and "Fife Enlarged", as per plat 
recorded in Liber Governor Shepherd folio 168 of the Records of the Office 
of the Surveyor of the District of Columbia, also parts of Lots numbered 
Ten (10) to Fourteen (14) both inclusive in a subdivision made by said 
William B. Webb, Trustee, as per plat recorded in Liber Governor 
Shepherd folio 177 of the said Surveyor’s office records, described in 
one parcel as follows: Beginning for same on the Southwesterly line of 
said Lot numbered Two (2) at a point distant North Forty-two (42) degrees 
Forty-seven (47) minutes west, Two Hundred Thirty and Twenty-one 
Hundredths (230.21) feet from the intersection of said Southwesterly line 
with the Northwesterly line of Kenilworth Avenue, One Hundred Ten (110) 
feet wide, as condemned and taken by proceedings in District Court Case 
No. 2311 in the District Court of the United States for the District of 
Columbia, and running thence along the southwesterly line of said lots 
numbered Two (2) and Ten (10) to Fourteen (14) both inclusive. North 
Forty-two (42) degrees Forty-seven (47) minutes West, One Thousand 
Three Hundred Ninety-two and Twenty-six hundredths (1392.26) feet; 
thence Northeasterly at right angles to said last mentioned line. Twenty- 
eight and Five Tenths (28.5) feet; thence North Twenty-one (21) degrees 
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Nineteen (19) minutes East, Two Hundred Sixteen and Nineteen Hundredths 
(216.19) feet; thence North Sixty-eight (68) degrees Forty-one (41) minutes 
West, Twenty-eight and Seventy-one Hundredths (28.71) feet; thence North¬ 
easterly at right angles to said last mentioned line, Two Hundred Twenty- 
three and Sixty-two Hundredths (223. 62) feet; thence South forty-two (42) 
degrees Forty-seven (47) minutes East, Two Hundred Fifty-five and 
Seventy Hundredths (255.70) feet; thence North Twenty-one (21) degrees 
Nineteen (19) minutes East, Four Hundred Fourteen and Seventy-six 
Hundredths (414.76) feet; thence North Forty-seven (47) degrees Thirteen 
(13) minutes East, Ninety (90) feet to the Southwesterly outline of the land 
conveyed to the United States of America by deed recorded in Liber 6612 
65 folio 89 among the Land Records of the District of Columbia; thence 

along said Southwesterly outline, the three following courses and distances; 

(1) South Forty-two (42) degrees Forty-seven (47) minutes East, Nine 
Hundred Ten and Eighty-nine Hundredths (910.89) feet to a point of curve; 

(2) Southeasterly along the arc of a circle deflecting to the right the radius 
of which is Three Hundred Sixty-one and Seventy-five Hundredths (361.75) 
feet, an arc distance of Three Hundred Forty-nine and Sixty-two hundredths 
(349.62) feet; (3) South Forty-two (42) degrees Forty-seven (47) minutes 
East Two Hundred Ninety-six and Six Hundredths (296.06) feet, more or 
less to a point distant North Forty-two degrees Forty-seven (47) minutes 
West Two Hundred Thirty and Twenty-one Hundredths (230.21) feet from 
the intersection of the Southwesterly line of said land conveyed to the 
United States of America and the Northwesterly line of Kenilworth Avenue 
as condemned aforesaid; then leaving said outline and running South Forty- 
four (44) degrees Forty-nine (49) minutes Fifteen (15) seconds West, 

Seven Hundred Nineteen and Fifteen Hundredths (719.15) feet to the place 

of beginning. 

SUBJECT TO a right of way for sewer purposes as condemned and 
taken by proceedings in the District Court Case No. 869 in the District 
Court of the United States for the District of Columbia. 

SUBJECT TO the right of way for sewer purposes granted to the- 
District of Columbia by deed recorded in Liber 6660 folio 61 among said 
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Land Records. 

NOTE: The above described property is known for purposes of 
assessment and taxation as Part of Parcel 177/41, all of parcels 177/31, 
177/32, 177/33, and part of parcels 177/34 and 177/35. 


[Filed Dec. 23, 1954] 

MOTION TO DISMISS OR STRIKE THE COMPLAINT ON BEHALF OF 
DEFENDANTS, ELDER MICHAUX, GOSPEL SPREADING ASSOCIATION, 
MAYFAIR MANSIONS, INC. ARTHUR CHAITE, MAYFAIR EXTENSION, 

INC., AND ELDER POOLE 

Come now the defendants, Elder Michaux, Gospel Spreading Asso¬ 
ciation, Mayfair Mansions, Inc., Arthur Chaite, Mayfair Extension, Inc., 
and Elder Poole, and move this Honorable Court to dismiss the complaint 
herein, or to strike the complaint herein, on grounds that it violates Rules 
8 and 9 of the Federal Rules of Civil Procedure, and on such further 
grounds as may be urged at the oral argument hereof, and in support of 
this Motion refer to the attached Memorandum of Points and Authorities 


which is incorporated herein and made a part hereof. 

/s/ John Monte London 


John Monte London 
Attorney for Defendants, Michaux, 
Gospel Spreading Association, 
Mayfair Mansions, Inc., Chaite, 
Mayfair Extension and Poole. 

700 Wyatt Building 
777 - 14th Street, N. W. 
Washington 5, D. C. 

MEtropolitan 8-6900 


Of Counsel: 

Lyon, Wilner and Bergson 
Washington, D. C. 
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1 [Filed Mar. 9,; 1955] Washington, D. C., 

Monday, February 21, 1955 

The above entitled case came on for hearing on MOTION TO DIS¬ 
MISS, etc., before the Hon. James H. Kirkland, Judge, at 12 o T clock, 
noon. 

APPEARANCES: 

On behalf of the plaintiff: 

Daniel J. Andersen, Esq. 

On behalf of Defendants 1 through 6: 

John M. London, Esq. 

On behalf of defendant RFC: 

H. Clay Espey, Esq. 

2 PROCEEDINGS 

THE DEPUTY CLERK: Cassell vs. Michaux. 

MR, LONDON: May it please the Court, there are two motions 
before Your Honor in this case this morning. Both of them are motions 
to dismiss or strike the complaint. One is made on behalf of Defendants 
1 through 6, who are all private individuals or corporations; and the other 
one is made by the defendant Reconstruction Finance Corporation, which 
is the seventh defendant. 

Speaking on behalf of the first six defendants and their motion, I 
would like to point out that the complaint — first, briefly state our points 
are that this complaint which runs some 25 pages, including exhibits, 
violates Rule 8 of the Federal Rules in that it is not a concise planned 
statement — 

THE COURT: Short, concise statement. 

MR. LONDON: Secondly, that it doesn't state a cause of action. 
Third, that it violates Rule 9 in that it doesn't plead fraud with particu¬ 
larity. Also that the claims in Count 3 are on their face barred by the 
statute of limitations. 

What the complaint shows on its face is that plaintiff for many years 
managed as an officer an apartment development. While he so managed 

- -- 
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it it was always in financial trouble. 

Finally, there came a time in 1952 when he sold his stock for some 
$30,000 plus a release of all liability that he had on the corporations ob¬ 
ligations. 

3 Now, late in '54 -- in November, I believe, the complaint was filed 
— he comes into court and asks the Court in effect to rewrite his contract 
whereby he sold his stock. He wants more money. The reason he says 
is, and this appears on the face of the complaint, he asks for more money 
because the corporation is making more money now that he is no longer 
connected with it. In '52 it was in financial distress, hi *55 it is doing 
well, so he asks for more money. 

The slim, untenable peg on which he tries to hang this claim, is 
nothing more or less than an ordinary everyday business transaction. 
Money, he says, was loaned to the corporation, and he, the plaintiff at 
the time this money was loaned, thought that the man who was lending it 
was actually the man who was putting up the money. But now he says long 
afterwards he has found out -- claims he didn't know then — that the man 
who loaned the money was acting as an agent for an undisclosed principal. 
That, he says, is fraud. 

We have this occurring every day in Washington or any other com¬ 
munity where a man wants to buy a house and he has to borrow money, so 
he goes to somebody like Boss & Phelps, or one of the other outfits. He 
says, "1 need a loan." They arrange a loan. The man gets the loan. At 
the time he thinks Boss & Phelps is providing the money. Later on, after 
he gets the loan a year or two later, he finds maybe the interest rates have 
gone down and he wants to get out of that loan and get another loan. He 

4 says that was fraudulent because he didn't know Boss & Phelps 
weren't lending their own money, it was somebody else's money, it was 
an insurance company's money. 

Well, that is ridiculous; there is nothing fraudulent about that so we 
say that this complaint doesn't state a cause of action, and that the only 
allegation of fact that is alleged to constitute fraud is the statement that 
plaintiff didn't know that there was a nonrepresentation, or a mis represen- 


tation as to who was actually lending money to the corporation. 

The actual lender, he says, was not actually Mr. Chaite but the 
actual lender who was another corporation, Gospel Spreading Association, 
a church. We have the fact, then, that the lender of this money was not 
a director or an officer. A corporation couldn’t be. Just two corporations 
dealing with each other. 

But even if this actual lender had been a director or officer, the 
mere fact that the identity of the lender of money to the corporation had 
not been revealed, even if the lender was a director or officer, it wouldn’t 
make any difference as Fletcher says, Volume 3, the mere fact that 
officers dealing with a corporation do not disclose that they have a personal 
interest in the transaction is not alone ground for avoidance thereof. That 
is Volume 3, Section 931, Page 376. 

At that point Fletcher cites with approval a case, Schnitker vs. Old 
Home Consolidated Mining, a California case, he cites with approval this 
case wherein somebody was actually an officer and director, was the un¬ 
disclosed lender of money to the corporation. 

When the proposition was presented to the corporation it appeared 
that somebody else was lending the money. Then when the corporation 
defaulted, an attempt was then made to foreclose on the security, and the 
defendant corporation said, "Oh, no, this was fraud; we didn’t know who 
the real lender was; the real lender was an officer and director.’’ The 
court said that that is immaterial. The court said the finding that the 
mortgage — somebody other than the actual lender — even if it was with 
the purpose and object on the part of the directors of obtaining control of 
the property of said corporation, does not entitle the corporation to avoid 
its agreement and retain the money. 

So that is our first point. The identity of the lenders is immaterial. 

It doesn’t constitute fraud. It is an everyday transaction where an agent 
works for an undisclosed principal. 

Secondly, we say that plaintiff adds nothing to his complaint by a 
lot of vague and general talk about conspiracy. Several cases are cited 
in our brief decided by the Court of Appeals of this jurisdiction where the 
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court has held that the fact that appellant charges appellee with civil 
conspiracy adds nothing to the case. The crux of any case where con- 

6 spiracy is alleged are the factual acts of wrong doing other than 
the conspiracy. The conspiracy adds nothing. 

Furthermore, the complaint is replete with other generalizations 
and characterizations unsupported by fact. Moreover, no factual allega¬ 
tion of why or how the nonidentification of the party who actually loaned 
the money is connected with plaintiff's sale of his stock in 1952. And 
then the failure to link the alleged misrepresentation to the sale of stock 
is not corrected, as plaintiff tries to correct it, in his complaint by say¬ 
ing that the whole transaction was fraudulently arranged. 

We have cited several cases in our brief, particularly Voliva vs. 
Bennett, where a plaintiff alleged in his complaint that his stock was pro¬ 
cured illegally, fraudulently, by reason of duress, false representation, 
and undue influence. Merely using that sweeping con elusory language 
without alleging any factual connection or support is insufficient. 

Moreover, plaintiff fails to allege that he suffered any damage in 
selling his stock in 1952. He does not allege in his complaint that the 
stock was worth one cent more in T 52 when he sold it than the considera¬ 
tion he received. Instead he says, as of today, late in 1954 or *55, the 
stock is worth more. But he makes no claim that the price was inadequate 
at the time he made the sale. 

7 We have cited a number of cases — Supreme Court cases. Court of 
Appeals of the District of Columbia case, where they hold in a fraud case 
you must plead damage; and the measure of damages is the difference be¬ 
tween the price or consideration paid and the value of the sale. So when 
plaintiff in his complaint alleges that since he got out of the corporation 
when he sold his stock in f 52 that in the intervening years the corporation's 
value has increased enough where the stock is worth more today in '54 

or '55, that is immaterial and it is irrelevant and it is not pleading dam¬ 
ages for fraud. 

In Count 2 plaintiff alleges that he and the defendants entered into 
an agreement. He attaches a copy of that agreement to his complaint. 
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However, he alleges as a conclusion that this agreement was breached 
by the defendants. He alleges no facts from which the conclusion of breach 
may be drawn. 

Secondly, he alleges purely as a conclusion that plaintiff was by the 
repudiation of the agreement — the facts to which are not alleged — de¬ 
prived of his rights and privileges under the agreement. Plaintiff does 
not set forth any facts in Count 2 as to what rights and privileges he was 
deprived of, or what rights and privileges he wants this Court to reinstate 
him to. 

8 We have cited several cases — leading cases in this jurisdiction -- 
Bums vs. Spiller and the Sheridan-Wyoming Coal Company case, in which 
the Court of Appeals for the District of Columbia has held that merely 
pleading such conclusions such as breach of contract, repudiation, private 
deprivation of rights and privileges, those are pleading conclusions, those 
are not admitted on a motion to dismiss, and those do not set forth a cause 
of action not supported by factual allegation. There are no facts to support 
Count 2, the allegation of breach of the agreement or deprivation of rights. 

We come to Count 3. First of all, Count 3, which might be char¬ 
acterized as the kitchen sink count, in Paragraph 26 plaintiff claims re¬ 
imbursements for sums of money totaling $109,000 which he says he 
loaned to one of the corporations between 1939 and 1944. His complaint 
was brought and filed in 1954, ten years after the last loan. Clearly that 
is barred by the statute of limitations on its face, which, of course, is 
three years, Title 12 D.C., Section 201. 

Then the next thing he asks for is architectural services from T 42 
to '43 — October 1, *42 to July 1, 1943. 

In a case that this plaintiff should be familiar with, because he was 
the plaintiff there, too, where he sued Howard University for architectural 
services that he claimed were due him there, the Court of Appeals held 

that a claim for services arises upon the compl etion o f those services. 

- 1 -~ “ “* ~ “ -- 

Here he says he completed these services, performed these services 

9 from '42 to '43. Again more than ten years prior to the time he 
brings this action. Of course the three-year statute of limitations applies 




there, too. 

Next he asks, in Paragraph 27, for sums loaned and advanced to 
the corporation between January '49 and July *51. Again claims which 
arose more than three years prior to the filing of the complaint. 

THE COURT: What dates were those? 

MR. LONDON: Between January 1949 and July 1951. Those are 
in Paragraph 27. 

Then, finally, in Count 3 plaintiff asserts a claim for salary as 
executive vice-president of one of the corporations from *42 on. Prac¬ 
tically every year, except until he gets to about 1951, from 1942 to 1950, 
it is again barred by the statute of limitations. We have a case, in which 
it is clear, of course, that salary claims accrue from week to week or 
month to month or year to year. 

So in conclusion we say that this long-winded complaint should be 
dismissed for failure to state a cause of action; for failure to comply with 
Rule 8, which requires that there be a plain, concise, direct statement; 
also for failure to comply with Rule 9, which requires that fraud be pleaded 
with specificity. That is our case, Your Honor. 

MR. ESPEY: There is only one allegation naming the RFC and that 
is in Paragraph 25, Page 8. It is: 

tf The defendant Reconstruction Finance Corporation is a cor¬ 
poration doing business in the District of Columbia and is sued as the party 
holding a first mortgage on the defendant Mayfair Extension, Inc., with 
addition of all stock of said corporation together with full voting rights 
thereto. M There is no other allegation of fact showing — 

THE COURT: Is that all that is in the case? 

MR. ESPEY: Yes, sir, as to RFC. I will discuss the point. Each 
of the three counts alleges no facts purporting to show any misconduct or 
wrong of RFC against plaintiff as required by Civil Procedure Rule 8(a). 
Each count alleges no facts purporting to show any connection between the 
alleged wrongful conduct of other defendants and the defendant RFC. hi 
particular they don't allege at all that the RFC voted this stock or partic¬ 
ipated in anybody else voting the stock. And Your Honor knows as a matter 
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of business practice the stock is put up as collateral with voting rights 
and is not reduced to writing on the corporate records. The stockholders 
of record are permitted to go ahead and vote as a matter of practice. 

Paragraph 14 of Count 1, which is also a part of Counts 2 and 3, 
alleges that all defendants entered into an agreement set out at Exhibit C. 

11 That shows that RFC is not a party to it. 

Paragraph 15 alleges by mere conclusion only conspiracy between 
all the defendants to defraud the plaintiff, but doesn’t allege a single fact 
claiming RFC to be a party to any such conspiracy. 

As I pointed out they are named once in Paragraph 25. 

He speaks about -- plaintiff speaks about his drawings and specifi¬ 
cations being used in an effort to transfer or refinance the properties, 
but that obviously doesn’t apply to the RFC. And generally Prayers 5 and 
6 could possibly apply to the RFC but there are absolutely no facts to 
support the requests for relief. The complaint is so utterly derelict of 
any allegations of fact with respect to the RFC that it seems to me obvious 
on the face of it that the RFC motion to dismiss should be granted. 

Your Honor knows the rules as well as I do. Your Honor knows that 
Rule 9(b) provides that in all averments of fraud or mistake the circum¬ 
stances constituting fraud or mistake shall be stated with particularity, 
and that certainly is not done in the slightest degree. 

The cases cited, and cited by the other six defendants, show con¬ 
clusively that where fraud is alleged, you can’t do it by a mere conclusion, 
you have to do it by allegation of facts. And that is demonstrated by the 

12 cases cited in our points and authorities, which there is no use be¬ 
laboring Your Honor with. 

The first six defendants cite the case of Voliva vs. Bennett, 201 
Fed. 2d 434, and the case was dismissed on motion because of failure to 
allege any facts as showing fraud. And in the opinion by the Chief Judge 
of the Fifth Circuit in 1953 we find this statement: *3hstead, as required 
by Rule 9, paragraph (b), Federal Rules of Civil Procedure, and by deci¬ 
sions dealing with actions for fraud, of alleging facts constituting fraud, 
the complaint contains only conclusions and no single fact showing or 
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13 


tending to show fraud. 

The court said, "No fact is alleged which shows or tends to show 
that in procuring the consent of plaintiff to the transfer to his daughter 
her husband exercised any influence over her, except the influence spring¬ 
ing from her habit of wifely submission due to her respect for his wishes 
and her unwillingness to go contrary thereto. If every fact alleged had 
been proven as alleged, no case entitling her to the relief sought would 
have been made out." 

And that is exactly the situation with respect to RFC. I respectfully 
submit the RFC motion is well taken and should be granted. 

THE COURT: I will hear first on the RFC. 

MR. ANDERSEN: If the Court please, as counsel has admitted, the 
RFC holds the first trust upon this property. It is very difficult to dis¬ 
cuss this case without giving the Court some background. 

THE COURT: We have had phases of this financing before this 
Court several times. 


MR. ANDERSEN: But not as it affects Mayfair Mansion, Mayfair 
Extension, and that whole set of property which is still in the process of 
being built, so when they talk about the statute of limitations, it is a pro¬ 
ject that hasn’t yet been completed. 

But so far as the RFC is concerned, they hold the first trust upon 
this property. And they had the voting rights of the stock in this property — 

THE COURT: In answer to Mr. Espey’s question, where have they 
ever engaged in any conspiracy to defraud your client? 

MR. ANDERSEN: If the Court please, there was an operating agree¬ 
ment of 10 January 1947, in which the plaintiff had certain rights which 
are specifically set forth in the complaint, that he is to be on the board of 
directors for 29 years; he is to operate the property for 29 years; and he 
had rights under that agreement. 

THE COURT: Where do you claim relief from the RFC in your 
prayers ? 

MR. ANDERSEN: We are not claiming any financial relief from the 
RFC but we are claiming that since they are a party, they have the first 
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trust, and they certainly are interested in this property, that they would 
be interested in the relief which we seek under — well, in the first place, 

14 they were definitely involved in this wrongful breach of the agree¬ 
ment of 10 January 1947. And, of course, since they are, they hold the 
mortgage and the trust on the property, we are asking that everything be 
held in abeyance until this action is determined — the rights of the plain¬ 
tiff are determined. 

THE COURT: Is that the only argument you have on it? 

MR. ANDERSEN: By specific requirement of the RFC they retained 
the voting right of the stock which has been pledged. We have evidence 
that will show that the RFC had meetings with the defendants Michaux, 
Chaite, Reconstruction Finance Corporation, particularly eliminating the 
plaintiff in this case who is their stockholder, and authorized the repudi¬ 
ation of this agreement in the absence of the plaintiff. 

And, of course, under Rule 19 all parties should be included in this 
litigation, since the RFC is presently interested in the property that is 
under litigation. I think if for no other reason than Rule 19, the RFC 
should be included. 

THE COURT: Anything further ? 

MR. ANDERSEN: I have nothing further so far as the RFC is con¬ 
cerned. 

THE COURT: What was the numbered paragraph in the complaint 
to which the allegation of the RFC — 

MR. ESPEY: Twenty-five, sir; on Page 8. 

15 THE COURT: There is before the Court as a part of several motions 
in this case the motion of the Reconstruction Finance Corporation, and 

the only reference to that defendant in the Bill of Complaint, wherein the 
Reconstruction Finance Corporation is designated as Defendant No. 7, 
appears in Count No. 3, Paragraph No. 25, and the Court quotes: 

M The defendant Reconstruction Finance Corporation is a cor¬ 
poration doing business in the District of Columbia and is sued as the 
party holding a first trust mortgage on the defendant Mayfair Extension, 
hie., with addition of all stock of said corporation together with full voting 
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rights thereto." 

In the general prayers for relief under this complaint. Defendant 
No. 7, the Reconstruction Finance Corporation, is not even mentioned 
and there is no general prayer of relief that would reach it. And for 
failure to state a cause of action the Court will accordingly grant the 
motion of the Reconstruction Finance Corporation to dismiss this com¬ 
plaint as to that Defendant No. 7. 

We will resume with the argument after the lunch at 1:45. 

(Thereupon, a recess was had.) 

16 AFTERNOON SESSION (1:45) 

THE COURT: You may resume. 

MR. ANDERSEN: If the Court please, I would like to first address 
myself to the argument with reference to the statute of limitations as it 
affects Counts 2 and 3. 

THE COURT: Especially Count 3. 

MR. ANDERSEN: Especially Count 3. 

In the first place, if the Court please, this is a project involving 
three sections — Mayfair Mansions, Mayfair Extensions Housing, and 
Mayfair Extensions Commercial. This was a brainchild of the plaintiff. 

THE COURT: I can tell you, I have been all through the Mayfair 
Commercial, so I know all about it. 

MR. ANDERSEN: Then you know that the only parts that have been 
completed to date is Mayfair Mansions housing unit and a temporary setup 
for Mayfair Extensions. Mayfair Extensions Commercial, final, has not 
be completed, neither has Mayfair Extensions Housing. 

However, this plaintiff has done all of the architectural work, has 
done all of the drawings for these buildings, and these drawings are 
presently in the hands of the defendants and are being used by the defend¬ 
ants and nothing has ever been paid. 

Now, of course, it was understood in the beginning since the plain¬ 
tiff started this project and the defendants got into the project that these 

17 payments would be made when the projects were completed and 
were able to make payments. Of course they are not completed, they are 


actually not due even now except for the fact that the fraud was perpetrated 
upon this plaintiff and he was deprived of all of his rights, privileges, and 
ownership of stock in Mayfair Mansions. 

I might say also that even up to September of 1954 these defendants 
acknowledged the debts that they owed to this plaintiff and agreed to make 
the payments of these debts. 

THE COURT: Acknowledged how; do you mean in writing or what? 

MR. ANDERSEN: That came about in this way: the government had 
some condemnation proceedings against some land which was owned by the 
defendants. And in order to get the plaintiffs* cooperation in prosecuting 
or defending this condemnation proceeding they all got together and they 
said, "Now listen, Mr. Cassell, when we get all through and this is all 
done, we are going to pay you this money that we owe you." 

THE COURT: How did they say that? 

MR. ANDERSEN: Just that way. 

THE COURT: Orally? 

MR. ANDERSEN: Orally. Just that way. I don T t believe that there 
was anything in writing about it. I have Mr. Cassell here and he could 
testify as to that. But, nevertheless, that is the fact, they reaffirmed 
their debts at that time and he cooperated, and then along comes this 
thunderbolt of knowledge that they had perpetrated this fraud upon the plain¬ 
tiff and brought about the necessity of bringing this suit. 

As I say, the fees for the drawings and the architectural work and 
the promotion work and all of that actually is not due until the buildings 
are completed. They are not completed even today. 

THE COURT: Let’s you and I break this down and look at it together. 

In Count 3 apparently one item is a thousand dollars, personal 
advance in April ’39. 

MR. ANDERSEN: That is right. 

THE COURT: Against the plea of the statute of limitations how can 
you recover that? 

MR. ANDERSEN: That thousand dollars is put up by Mr. Cassell 
when he got the option on the land originally. Of course, from the dates 
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it would appear that the statute of limitations had run on all of these, 
there is no question about it, that it would and that the statute of limita¬ 
tions had run. But here we have the situation where all this work was 
done by Mr. Cassell, all the promotional work was done by Mr. Cassell, 
all the initial work in getting financing was done by Mr. Cassell. 

19 THE COURT: Suppose I granted you all of that, take the next item, 
there is alleged that $10,000 of personal funds were advanced between 
April 1939 to October 1942. 

MR. ANDERSEN: That’s right. 

THE COURT: Your last date on which the act would have been good 
to bring it within the statute would have been November 2, 1951. 

MR. ANDERSEN: That is right. 

THE COURT: That is nine years in the second case. There is 
$10,000, supposed to be $42, 518 in cash, for working capital, and the 
equity in Mayfair Gardens, there is $51,000 in credit — I don’t know 
what that means, -- for working capital in Sponsors Equity. And again 
in November 1942, to June 1944, $5, 000 for promotional expenses, 

$109, 518. And the nearest that anyone of those comes to the statute of 
limitations is nine years. 

MR. ANDERSEN: I know that. 

THE COURT: Have you anything that tolls it? 

MR. ANDERSEN: Here we have a joint enterprise. This isn’t one 
man working for another man. It is a joint enterprise, between Elder 
Michaux, the Gospel Spreading Association, and Mr. Cassell. 

It was understood that that money was to be paid. He had no cause 
of action. He couldn’t go in and sue them at that time because it was 
understood it was not to be paid until the project was completed and until 
they made the money so that they could do it. 

20 THE COURT: Take the next group: according to the pleading per¬ 
sonal funds were advanced to Mayfair Extension between the year October 
1942 to July 1943 for $225,000 for architectural fees, $11,500 for archi¬ 
tectural fees, $4,620, general contractors fee, and in the year 1950 un¬ 
specified, $3,500 to supplement working capital, $100 for two fuel tanks 
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from January 19 until January 1951; that is the closest it has come to the 
. date of November 1951, $10,000 additional promotional expenses with 
reference to refinancing and for architectural fees. 

Then there is a computation from October 1942 to March 1953, and 
if you will take the dates which are involved, there are apparently only 
nine years — there are nine years which are barred by the statute, leaving 
about three years open, and the total amount would only be $7500. 

Apart from $7500 over $300,000 on the face of it is barred by the 
statute of limitation. 

MR. ANDERSEN: On the face of it, yes, but — 

THE COURT: Where in the record is it tolled ? 

MR. ANDERSEN: Where is it — 

THE COURT: The running accrues as the clock ticks outward for 
three years. 

MR. ANDERSEN: If the Court please, in the complaint it states 
that the drawings, for instance, for which we are now claiming a fee be- 
21 cause of this fraud, and because he has to take his action now, they 

have those drawings in their possession now, but the building hasn f t been 
built and actually the fee is not due until the building is built, and they 
won’t turn the drawings over to this plaintiff. 

THE COURT: Suppose the building is never finished. 

MR. ANDERSEN: Then I think he is entitled to his drawings back. 

THE COURT: Suppose he doesn’t survive the building of the building. 

MR. ANDERSEN: Then I suppose his estate would be entitled to it. 

THE COURT: What did the estate do to give it right to get these 

fees? 

MR. ANDERSEN: Well, he has done the work, but he is not entitled 
to the fee until the work is done. And furthermore, despite it all, there 
is this agreement between the plaintiff and the defendants that this money 
will not be due until the building is completed. It seems to me that that 
alone would toll the statute. 

THE COURT: How about your statute of frauds ? 

MR. ANDERSEN: That is the understanding that they have had all 



along. And there was no way that this plaintiff could get his money at that 
time because the money wasn f t there. After all, it was a joint enterprise. 
They all knew it. They all understood he was making this contribution to 

the enterprise in which he has put so much of his work, time, and 
effort, and he was going to be paid for it ultimately. True, he had the 20 
shares of stock, but the defendant Michaux and Gospel Spreading had 80 
shares of stock and they didn't give one cent for that stock. Every penny 
that they put in they put it in in the form of a loan and collected it back. 

So that there was no way that this plaintiff could get his money because the 
defendants were taking it out as fast as it came in. Yet they understood, 
all of them realized at the time that ultimately he would be paid. 

THE COURT: Anything further? 

MR. ANDERSEN: I think that is all I would have to say on the statute 
of limitations. 

THE COURT: I am prepared to rule on that one, now. H you want 
to I will wait until you finish on the others. 

MR. ANDERSEN: If you will go ahead and rule on that — 

THE COURT: With regard to the third count, the Court is going to 
grant the motion of the defendant to dismiss it for the reason that all 
claims would have been barred after the date of November 3, 1951. 

There is a small computation of some $7500 which according to one 
of those averments would bring it within the statute, but on another ruling 
I think we can take care of that. 

For the record, we will dismiss the third count on the plea of the 
statute of limitations. 

MR. ANDERSEN: The third count except for the $7500? 

THE COURT: Yes. That is good according to die plea. I am using 
a round figure. You may have to work it out as a mathematical problem. 

There is a claim of $5,000 a year for services and it is plain that 
the services run into March 1953 — whatever the difference is between 
November 3, 1951, and March 1953 multiplied by die monthly rate on the 
yearly rate of $5,000 which will equal the sum which is due and owing 
under the complaint. 
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MR. ANDERSEN: Now, if the Court please, with reference to the 
allegations of fraud. 

THE COURT: The only thing that worries me about that is I do not 
believe you complied with Rule S and spelled it out with sufficient specifi¬ 
city that one can see what it is that fraud consists of. 

There are five elements, as I recall. You must demonstrate not 
arguendo by averment or even by affidavit that the defendants made repre¬ 
sentations charged against them which representations must relate to 
existing facts, that the representations relate to material matter, that the 
plaintiff acted in reliance on those representations, that the representa¬ 
tions were not false, that is that they were misrepresentations, and lastly 
that the defendant knew the misrepresentations were untrue at the time 
they made them or that they made the representations in reckless disre¬ 
gard of the truth. So that has got to be spelled out. 

24 MR. ANDERSEN: That is right, and I think the complaint does spell 
it out when you consider the complaint along with the exhibits. 

THE COURT: I have great difficulty in trying to find that. I think 
you can draft a better complaint and I am going to give you that privilege. 

MR. ANDERSEN: All right, I will ask that privilege at this time. 

THE COURT: All right, then the ruling of the Court is that the first 
two counts of this complaint I am going to grant the defendants’ motion to 
strike them for failure to comply with Rule 8, first that it be a short con¬ 
cise statement, and Rule 9 in particular where it is pitched on fraud that 
the fraud shall be spelled out in the complaint or by affidavit so that it 
stands out in relief and one can see clearly what it is the fraud is pred¬ 
icated upon. How much time will you need to plead over — 20 days ? 

MR. ANDERSEN: Yes, I would like that, if the Court please. 

THE COURT: In your new complaint the averment which you claim 
as salary for those years and months you may put in. 

MR. ESPEY: May it please the Court, I wish to present an order 
which bears Mr. Andersen’s signature; but before Your Honor signs it, 
so that there can never be any question in the future, it is my understand- 

25 ing that the effect of this order would be a final adjudication as to 


THE COUBT: I feel that way. I don't see a thing in this action to 
bring it within any averment. There is no claim of active fraud. 

Do you claim active fraud on the part of the Reconstruction Finance 
Corporation ? 

MR. ANDERSEN: Well, if the Court please, we have evidence that 
the RFC did get together with the defendants and did — 

4 

THE COURT: It is a corporation now, you understand. 

MR. ANDERSEN: I understand. 

THE COURT: Where on record did they do that? 

MR. ANDERSEN: Where on record? 

THE COURT: Yes. 

MR. ANDERSEN: We know that Mr. Weinstein, who was in the 
RFC, got together with Mr. Chaite and Mr. Michaux and arranged a 
meeting in the absence of Mr. Cassell at which meeting they passed a 
resolution invalidating the agreement of January 1947, thereby depriving 
the plaintiff of his rights under that agreement. 

THE COURT: Where would that bring them in under a charge of 
fraud that this corporation which is semi-private and semi-government, 
participate ? 

MR. ANDERSEN: Actually we are not seeking any relief from Hie 
RFC except equitable relief in that we have asked them to hold the prop¬ 
erty and not to do anything about it until the rights of the plaintiff 
are adjudicated. 

THE COURT: Wouldn't that help you if you go ahead and foreclose 
so you know exactly how much there is there, and bring to a termination 
this long continuing contract as to architectural services ? 

MR. ANDERSEN: It might. 

THE COURT: No, I intend that it be dismissed with prejudice be¬ 
cause I don't see anything in the complaint and I don't see anything in the 
prayers that keep it in. I will ad the words with prejudice. 

You keep your rights open; if you need the, I will make that subject 
to your objection. 
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MR. ANDERSEN: Of course I will interpose an objection. 

i ’ i 

THE COURT: I am adding the words with prejudice and I will sign 
it and I will put a cross on the face objection noted by defendant, so you 
will at least have that on record — noted by the plaintiff. 

(REPORTERS CERTIFICATE) 


[ Filed Mar. 4, 1955] 

ORDER 

Upon consideration of the Motion of defendants one through six to 
dismiss and strike the complaint herein, and of plaintiff f s Opposition, 
and, after oral argument in open court on February 21, 1955, it appearing 
to the Court that counts one and two of the complaint herein violate Rules 
8 and 9 of the Federal Rules of Civil Procedure, and that the claims alleged 
in count three which accrued prior to November 2, 1951 are barred by the 
statute of limitations, it is by the Court this 4th day of March, 1955, 

ORDER ED 

1. That the motion to strike counts one and two of the complaint 
herein be and the same is hereby granted with leave to plaintiff to amend 

i 

within 20 days; 

2. That the motion to dismiss count three of the complaint herein 

be and the same is hereby granted with prejudice, except for the claim 

alleged in paragraph 27 for salary as executive vice president of Mayfair 

Extension for services which accrued subsequent to November 2, 1951. 

/s/ James R. Kirkland 
Judge 

Seen: 

/s/ Daniel J. Andersen 
Daniel J. Andersen 
745 Shoreham Building 
Attorney for plaintiff 


[ Filed Mar. 25, 1955] 

ALBERT I. CASSELL 
3922 Hayes Street, N. E. 
Washington, D. C. 

Plaintiff, 


vs. 

1. ELDER LIGHTFOOT SOLOMON MICHAUX 
Personally and as President of the 
Mayfair Mansions, Inc. and the 

Gospel Spreading Association 
1713 R Street, N. W. 

Washington, D. C.; and 

2. GOSPEL SPREADING ASSOCIATION, 
a body corporate, 

1033 Park Road, N. W. 

Washington, D. C.; and 

3. MAYFAIR MANSIONS, INC., 
a body corporate, 

c/o Leon Wexler 
Lenox Building, Suite 400 
1523 L Street, N. W. 

Washington, D. C.; and 

4. ARTHUR M. CHAITE, 

Lenox Building, Suite 400 
1523 L Street, N. W. 

Washington, D. C.; and 

5. MAYFAIR EXTENSION, INC., 
a body corporate, 

c/o Leon Wexler 
Lenox Building, Suite 400 
1523 L Street, N. W. 

Washington, D. C.; and 

6. ELDER HOWARD W. POOLE, 
c/o Gospel Spreading Association 
1033 Park Road, N. W. 

Washington, D. C. 

Defendants. 

AMENDED COMPLAINT 


) 

) 

) 

) 

) Civil Action No. 
, 4681-54 

) 

) 

) 

) 

) 
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) 
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) 

) 
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) 

) 

) 


TO RECOVER VALUE OF STOCK TAKEN BY FRAUD, TO REINSTATE 
OPERATING CONTRACT AND TO IMPOSE A TRUST AND LIEN UPON 
REAL PROPERTY OF DEFENDANTS 3 AND 5 AND FOR OTHER RELIEF. 
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COUNT NO. 1 


1. This is an action of a civil nature and the amount in controversy 
exceeds Three Thousand Dollars, exclusive of interest and costs. 

2. The plaintiff, Albert I. Cassell, is an adult citizen of the United 
States, a resident of the District of Columbia and brings this action in his 
own right to recover the value of 20 shares of stock in Mayfair Mansions, 
Inc. which were procured by the defendants through fraud. 

3. The defendant, Elder Lightfoot Solomon Michaux, is an adult 
citizen of the United States, a resident of the District of Columbia, and is 
sued personally and as president of Mayfair Mansions, Lie. and Gospel 
Spreading Association, for his part in the conspiracy to defraud, and the 
fraud perpetrated upon the plaintiff thereby depriving him of his just in¬ 
terest in Mayfair Mansions, Inc. 

4. The defendant, The Gospel Spreading Association, is a corpora¬ 
tion doing business in the District of Columbia and is sued as a stockholder 
of Mayfair Mansions, Inc., and who, through its president, the aforesaid 
defendant, Elder Lightfoot Solomon Michaux, joined in the conspiracy to 
defraud, and did defraud the plaintiff of his just interest in Mayfair Man¬ 
sions, Inc. 

5. The defendant, Mayfair Mansions, Inc., is a corporation doing 
business in the District of Columbia and is sued in its own right for its 
part in the conspiracy to defraud, and did defraud the plaintiff in his just 
interest in said corporation through its president, the aforesaid defendant, 
Elder Lightfoot Solomon Michaux. 

6. The defendant, Arthur M. Chaite, is a citizen of the United 
States, a resident of the State of Maryland, and maintains his business 
office in the District of Columbia, and is sued in his own right as a party 
who, together with the other named defendants, conspired to defraud and 
did defraud the plaintiff of his just interest in Mayfair Mansions, Inc. 

85 7. During the month of April, 1939, the plaintiff, on his own account, 

obtained an option upon 62.4 acres of land located in the northeast section 
of Washington, in the District of Columbia, commonly known as the Benning 
Race Track, from its owner, the Eastland Gardens, Lie. (see Exhibit G, 
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a part hereof) for the purpose of creating a self-supporting housing devel¬ 
opment for colored persons. As an architect, the plaintiff developed 
plans for building the entire tract which was then conveniently divided 
into three parts: (1) Mayfair Extension, commercial area, 4 acres; (2) 
Mayfair Gardens, the housing area, which became later Mayfair Mansions, 
Inc., 28 acres; (3) Mayfair Extension, housing area, 30.4 acres. The 
first project to be constructed was Mayfair Gardens, which was started 
in September, 1942, and completed as Mayfair Mansions, Me. in 1946. 

8. The said defendant, Mayfair Mansions, Me., is a Delaware 
corporation, and it comprises the aforesaid housing development consist¬ 
ing of 17 Garden Apartment type buildings consisting of 594 dwelling units 
all on the aforesaid 28 acres of land. Prior to 14 January 1952 all of the 
stock of this corporation was owned as follows: 60 shares by the defend¬ 
ant, Gospel Spreading Association, 20 shares by the defendant. Elder 
Lightfoot Solomon Michaux, and 20 shares by the plaintiff, Albert L 
Cassell. The defendants, Gospel Spreading Association and Michaux, 
obtained their stock in consideration of their influence and assistance in 
obtaining necessary financing and the plaintiff, Albert L Cassell, obtained 
his stock in consideration of his obtaining the land and his many years of 
toU in conceiving and creating the development, and great personal expense 
in developing the plans and specifications necessary to bring the project 
into being. 

9. The defendants, Michaux and Gospel Spreading Association, 
together owned 80% of the stock of Mayfair Mansions which they obtained 
without payment of any money consideration therefor. The only consider¬ 
ation for the issuance of 80% of the stock of Mayfair Mansions was the 
making of certain loans which they always demanded repayment of and 
assistance the defendants, Gospel Spreading Association and Michaux, 
might offer by way of influence. The defendant Michaux was made Pres¬ 
ident of Mayfair Mansions, Me. but the actual operations and the financing 

of the operations of Mayfair Mansions, Me. were the responsibility 
of the plaintiff. 

10. The original contractor constructing this project failed and a 


long series of negotiations had to be undertaken to complete the construc¬ 
tion of the project and its operation and these were done in the name of 
Mayfair Mansions, Lie., which took over the project from the Federal 
Housing Administration after the original corporation, Mayfair Gardens, 
Inc. lost its interest in the project through foreclosure. No working 
capital was available to Mayfair Mansions, Inc. nor to the Northeast 

M t 

Management Company, which was a corporation organized by the plaintiff 
and the defendants 1, 2 and 6 to manage said property. 

11. In order to insure the success of the operation of Mayfair 
Mansions, Inc., which is an apartment house development housing 594 
families, the plaintiff and defendants 1, 2, 3, 5 and 6 agree that shopping 
facilities should be provided for these tenants because no such facilities 
were available in the neighborhood. The only available site on which such 
facilities could be constructed was the said four acre commercial site in 
the front of the Mayfair Mansions development, owned by the defendant, 
Mayfair Extension, Lie. Early in the construction of the Mayfair devel¬ 
opment, in order to obtain additional funds, Mayfair Extension, Inc. had 
borrowed with Mayfair Mansions, Lie. $110,000 from the Defense Homes 
Corporation, which money went into the construction of the Mayfair devel¬ 
opment. To secure this $110,000 loan, the first deed of trust was placed 
over all property of Mayfair Extension, Inc., including the mentioned 
four acres, and the additional undeveloped area to the rear of the Mayfair 
Mansions development of approximately 30.4 acres. Mayfair Extension, 
Inc. had no income with which to repay this obligation which after fore¬ 
closure became its entire obligation. The defendant, Gospel Spreading 
Association and the defendant Michaux own approximately the same per¬ 
centage of the stock of Mayfair Extension, Inc. as they do of Mayfair 
Mansions, Lie. To provide the needed shopping facilities for Mayfair 
Mansions' tenants, negotiations were undertaken with the Reconstruction 
Finance Corporation brought in the name of Mayfair Extension, Lie. for 
the purpose of constructing these facilities. The Reconstruction 
Finance Corporation first agreed to loan $193,000, but $140,000 of which 
was required to pay off the mentioned first trust of the Defense Homes 
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Corporation of $110,000, plus approximately $30,000 in accumulated 
interest. This left a balance of $53,000 for the construction and equipping 
of a shopping center. The shopping center was constructed under the 
supervision of the plaintiff at a cost of $150,000 to construct and $81,000 
to equip. Plaintiff not only acted as the architect, designed the building 
and supervised its construction, but also acted as the general contractor 
and assumed the entire responsibility for completing the project. He did 
this at the request of defendants 1, 2, 3, 4, 5 and 6. It was agreed that 
the plaintiff was to be paid just compensation for his services but that 
payment for these services was to be deferred until after all debts of 
defendants 3 and 5 had been liquidated to a point where funds would be 
available to pay the plaintiff without impairment to the financial situation 
of either of these defendants. 

12. For a long time prior to January 14, 1954, the financial situa¬ 
tion of defendants 2, 3 and 5 became serious, many of their obligations 
were in default and the possibility of all of their assets being foreclosed 
was imminent. Plaintiff discussed these situations with all of the defend¬ 
ants, advising them that unless funds were made available by way of loans, 
that the properties of the defendants 3 and 5 stood in danger of being fore¬ 
closed. Sometime prior to January 14, 1954 the defendants 1, 4 and 6 
conceived and entered upon an unlawful scheme and plan which had for 
its object the defrauding of the plaintiff of all of his interests in both the 
Mayfair Mansions development and the Mayfair Extension development 
owned by the defendants 3 and 5. In furtherance of this scheme to defraud 
the plaintiff, defendants 1, 2, 4 and 6 made the false representations to 
the plaintiff that the defendants, Michaux and Gospel Spreading Association 
and Poole were without any funds and they could not make available to 
these projects any funds by way of loans or advances. This representa¬ 
tion was false because in truth and in fact the plaintiff learned on October 
5, 1954 for the first time that the defendants, Michaux, Gospel Spreading 
Association and Poole had ample funds available and as the owners of 80% 
of the stock of defendants 3 and 5 were well able to have made loans or 
advances in sufficient amounts to stabilize the financial positions of these 


two defendants and the fraudulent misrepresentations were made for the 
purpose of having the plaintiff borrow the necessary funds to stabilize 
the financial affairs of said corporate defendants and to also obtain under 
the control of said defendants the stock of the plaintiff in the defendant 
corporations and his farm consisting of approximately 364 acres of val¬ 
uable water-front property on the Chesapeake Bay as security for the 
repayment of the loans made to the defendants for the use of their corpo¬ 
rations. 

13. The defendants 1, 2, 4, 5 and 6 in furtherance of their said 
unlawful scheme and plan to defraud the plaintiff of his interest in the 
corporate defendants falsely informed and represented to the plaintiff that 
the defendant, Arthur M. Chaite, had funds of his own and was willing to 
make loans to the plaintiff for the purpose of stabilizing the defendant 
corporations. This statement was false in that the money which the de¬ 
fendant Chaite was to ostensibly loan as his funds to the plaintiff were in 
truth and in fact the funds of defendants 1, 2 and 6. 

14. Plaintiff relied upon and believed said false and fraudulent 
misrepresentations and in meetings attended by the defendants 1, 2 , 4 
and 6 was fraudulently induced to make loans which were ostensibly loans 
from Arthur M. Chaite as follows: $10,000 on January 18, 1949; one for 
$23,000 which ostensibly involved a bonus of $1500 payable to Mr. Chaite 
on March 21, 1949; one in the amount of $42,500 on October 31, 1949; on 
April 10, 1950 two loans were made by the plaintiff, one in the amount of 
$20, 500 and the other in the amount of $17,000 which ostensibly involved 
a substantial bonus payable to the defendant Chaite. As the plaintiff be¬ 
came more and more involved in these loans, which funds were being 
borrowed exclusively for the use of the corporate defendant, Mayfair 
Mansions, Inc. in furtherance of said unlawful scheme, these defendants 
1, 2 and 6 secretly made available all of the monies involved in said loans 
to the defendant Chaite, who at the secret and undisclosed request of said 
defendants 2, 3 and 6 required the plaintiff to pledge as security for the 

repayment of said purported loans all of his stock in the corporate 
defendants and his own personal farm described as aforesaid, consisting 
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of 364 acres of valuable property fronting on Chesapeake Bay. On January 
1, 1951 another loan was made in the amount of $49,500 for the use of 
Mayfair, out of which the defendant Chaite ostensibly paid himself a bonus 
of $4500.00. This alleged loan at the secret demand of plaintiffs 1, 2 and 
6 also required the plaintiff to, and the plaintiff did pledge all of his stock 
in defendant corporations and pledged his said farm as security therefor. 
The proceeds of said loan were paid in cash in bills of denominations of 
$500 and $1,000 and no part of it was made by way of any check. Plaintiff 
made said loans to his prejudice, relying upon the truth of the various 
representations made to him by said defendants and not knowing in truth 
and in fact the defendants 1, 2 and 6 were secretly supplying the funds for 
said purported loans for the purpose of defrauding the plaintiff out of his 
stock and his farm. 

15. In furtherance of said scheme to defraud said plaintiff, defend¬ 
ants 1, 2, 4 and 6 caused a false demand to be made and served upon the 
plaintiff through two letters from one Richard K. Lyon, an attorney pur¬ 
porting to represent the defendant Chaite, making demand of the three 
remaining and purported loans on that date which were unpaid in the 
amounts of $20, 500, $17,000 and $49,500, falsely representing that said 
demand was made by the defendant Chaite as the lender, when in truth 
and in fact this demand was made at the secret request of defendants 1, 

2 and 6 for the purpose of defrauding the plaintiff out of his stock in said 
defendant corporations and out of his farm. Said false demands threatened 
confiscation of the collateral which consisted of plaintiff*s farm and his 
stock in the defendant corporations, unless the principal and interest on 
said loans were paid by the close of business on January 11, 1952. Copy 
of each letter is attached to the original Complaint filed herein, marked 
Plaintiff*s Exhibit A and Exhibit B and are incorporated herein by reference. 

90 16. On January 14, 1952, acting under the secret and undisclosed 

instructions of the defendants 1, 2 and 6, the defendant Chaite negotiated 
with the plaintiff for an agreement which was induced through fraud and 
misrepresentation in that the defendants falsely represented that the total 
of the aforesaid loans on which demand for payment had been made of the 
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plaintiff under threats of foreclosure totalling $89,972.50 was owed by 
defendants 1, 2 and 3 to the defendant Chaite and by the false and fraud¬ 
ulent representation that the defendant Chaite had agreed to advance an 
additional sum of $23,000 for the use of the defendant 3 and by the false 
and fraudulent representations that the defendant Chaite required as col¬ 
lateral for said loan all of the stock of Mayfair Mansions, Inc. totalling 
100 shares, which were to be transferred and assigned to the defendant 
Chaite in blank and on the false representation that the defendant Chaite 
would not advance the additional sum of $23,000 and would not waive his 
right to foreclosure on the assets of the plaintiff unless he, defendant 
Chaite, was vested with complete control, management and operation of 
the Mayfair Mansions development, which particular false and fraudulent 
statement was made for the purpose of defrauding the plaintiff out of his 
rights of managing the Mayfair Mansions development, as provided for 
in the Agreement entered into on the 10th day of January, 1947. The 
fraudulent Agreement of January 14, 1952 is annexed to the original Com¬ 
plaint filed herein as Exhibit C and is hereby referred to and made a part 
hereof by reference. The Agreement of January 10, 1947 is annexed to 
the original Complaint filed herein, is marked Exhibit F and is hereby 
referred to and made a part hereof by reference. Plaintiff believed the 
aforesaid false and fraudulent representations made by the defendants in 
connection with the execution of said Agreement of January 14, 1952 and 
did assign all of his stock in the Mayfair Mansions development as collat¬ 
eral security for said purported loan of Chaite, when in truth and in fact 
the said defendant Chaite did not make the loan, but the purported loan 
was being made by the defendants 1, 2 and 6 for the purpose of fraudulently 
depriving the plaintiff of his control over his stock and of his rights of 
management in the Mayfair Mansions development vested in him by said 
Agreement of January 10, 1947. 

91 17. The defendants continued to represent falsely and fraudulently 

to the plaintiff that the Mayfair Mansions development was in danger of 
foreclosure because the borrowed funds purported by coming from defend¬ 
ant Chaite were inadequate to stabilize the development and that no 
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additional funds could be obtained from Mr. Chaite and that the defend¬ 
ants were not in position to provide any funds to stabilize the development 
and that the development in all probability would be foreclosed. The de¬ 
fendants made these false representations, well knowing that they had no 
intention of ever permitting the Mayfair Mansions development to be fore¬ 
closed and that as majority stockholders of said development they had 
ample funds which could be used to stabilize the development and were 
making these false statements for the purpose of defrauding the plaiiiiff 
of his 20% ownership of the stock of said development. In furtherance of 
said scheme to defraud the plaintiff, the defendants further induced the 
plaintiff to seek prospective purchasers for die project, thereby leading 
the plaintiff to believe that foreclosure was imminent and that the project 
had to be sold. No offer satisfactory to the defendants was obtained for 
the sale of the property, because the defendants had no intention of selling 
said property but were using a proposed sale ass part of their scheme to 
frighten the plaintiff and to defraud him of his stock interest in the devel¬ 
opment. 

18. The plaintiff believed the false and fraudulent representations 
of the defendant, but notwithstanding the aforesaid loans which had been 
made ostensibly by the defendant Chaite and the further false statements 
and representations made by the defendants that Mr. Chaite would only 
make further funds available to save the Mayfair Mansions development 
from foreclosure if the defendant would sell his stock to the defendant 
Chaite. These representations were false, in that the defendant Chaite 
had no intention of purchasing said stock and the threats of foreclosure 
were being used as a fraudulent scheme on the part of the defendants to 
obtain for the defendants 1, 2 and 6 the stock of the plaintiff in the Mayfair 
Mansions development. Believing said representations to be true and 
that the development was to be foreclosed and that he had to sell his stock 
for the sum of $31,000, and believing that this was necessary to prevent 

the foreclosure and sale of the Mayfair Mansions development, the 
plaintiff was fraudulently induced to enter into a Bill of Sale on March 26, 
1952 and a purported Agreement and Release of March 26, 1952. Said 
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Bill of Sale was fraudulently induced and in it the plaintiff purportedly 
sold and conveyed his stock in the Mayfair Mansions development to the 
defendant Chaite, when in truth and in fact the defendant Chaite was se¬ 
cretly acting on behalf of defendants 1, 2 and 6, all a part of said scheme 
to defraud the plaintiff of his interest and all rights of management in the 
Mayfair Mansions development, when he was induced by the sum total of 
all of the foregoing false and fraudulent representations of the defendants 
to assign his stock interest in the Mayfair Mansions development and to 
execute the Bill of Sale of March 26, 1952 and the Agreement and Release 
of March 26, 1952, copies of which are annexed to the original Complaint 
filed herein, marked Plaintiffs Exhibits D and E and which are referred 
to and incorporated herein by reference. 

19. On the date that the plaintiff was fraudulently forced to sell his 
stock for a purported consideration of $31,000, the value of the Mayfair 
Mansions development was $6,000,000.00. The balance due on loans .. 
secured by the F. H. A. on said development was $2,868,979.37 and the 
balance due on other obligations of the corporation totalled approximately 
$251,000, leaving the equity in the development which is the market value 
of the stock to be $2,880,021. The 20% stock interest of the plaintiff in 
the development which he was defrauded of is valued at $576,004.00. 
Crediting against this sum the $30,000 of the purported $31,000 in con¬ 
sideration paid for the plaintiff's stock, leaves the market value of the 
interest of which the plaintiff was fraudulently deprived as aforesaid to 
be $546,004.00. 

20. For all intents and purposes the defendant, Mayfair Mansions, 
Inc., is but the alter ego of the defendants 1, 2 and 6 who own 100% of all 
of the stock of said corporation and who are in fact using said corporation 
as but a fraud for their own personal operations and the corporation, 
therefore, shall be treated as identical with the defendants 1, 2 and 6 for 
the purposes of this action. 

93 21. The plaintiff did not know of the foregoing fraudulent plan and 

scheme of the defendants as described herein until, to-wit, the 5th day 
of October, 1954, when the defendant Michaux individually and as President 
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of the defendant, Gospel Spreading Association, and the defendant. May- 
fair Mansions, Inc., and the defendant Chaite testified under oath before 
the Senate Committee on Banking and Currency as to the facts that all 
monies utilized by the defendant Chaite for the purpose of the aforesaid 
loans on the responsibility of the plaintiff (pages 7037-7042; 7060-7061 of 
the Senate hearings) were funds of the defendants 1, 2 and 6 and that at no 
time did the defendant Chaite ever advance any personal funds or funds 
other than funds of these defendants for the purpose of the unlawful scheme 
to defraud the plaintiff as described herein. 

COUNT NO. 2 

1. The allegations contained in Count 1 of this Amended Complaint 
are hereby referred to and made a part of this Count by reference. 

2. The defendant, Mayfair Extensions, Inc., is a corporation, 
doing business in the District of Columbia and is sued in its own right as 
the subject corporation of the operating agreement dated January 10, 1947 
and as the debtor of the plaintiff. 

3. The defendant Poole is a member of the Board of Directors or 
Trustees of the defendants, Mayfair Mansions, Inc., Mayfair Extension, 
Inc. and Gospel Spreading Association and he is sued in such capacity and 
as a party to the agreement of January 10, 1947. 

4. Because of the false and fraudulent representations described 
in Count 1 of this Amended Complaint, which the plaintiff believed and 
relied upon, he was fraudulently induced to release his rights of manage¬ 
ment provided for in said agreement of January 10, 1947 and of his other 
rights thereunder as more specifically set forth in said agreement, to his 
damage in that he is deprived of his emoluments as an officer and director 
of the corporation defendants and the Northeast Management Company. 

5. Plaintiff alleges that because he was fraudulently and falsely 
deprived of his rights as provided for in said agreement of January 10, 
1947, that this Honorable Court should reinstate and declare as valid and 
binding upon said defendants said agreement of January 10, 1947, because 

of the wrongful and fraudulent conduct of the defendants in obtaining 
the purported release of plaintiff's rights and privileges in said agreement 


of January 10, 1947. 

6. On, to-wit, April 16, 1954 the defendants further attempted to 
deprive the plaintiff of his rights of management of Mayfair Extension, 

Inc. pursuant to their aforesaid scheme to defraud the plaintiff of all of 
his rights in the corporate defendants and these purported actions alleged 
to have been taken by the defendants 1, 2 and 4 and 6 through voting of 
the stock of Mayfair Extension, Inc. should be adjudged to be null and 
void as part of a false and fraudulent scheme described as aforesaid. 

COUNT 3 

1. The allegations contained in Counts 1 and 2 of this Amended 
Complaint are referred to and made a part of this Count by reference. 

2. The plaintiff, on behalf of the defendant, Mayfair Mansions, 

Inc., made the following advances of his own personal funds: $1,000 for 
original option of land in April, 1939; $10,000 covering all promotional 
expense from April, 1939 to 1 October 1942; $42, 518.00 cash and $51,000 
credit to cover sponsors, equity and to provide working capital for con¬ 
struction of Mayfair Gardens; and $5,000 between November, 1942 and 
June, 1944 for promotional expenses incident to re-organization of May- 
fair Gardens, a total of $109,518.00. It was agreed by and between the 
plaintiff and the defendants that plaintiff should be reimbursed for all 
advances only at such time in the future as the Mayfair Mansions devel¬ 
opment became stabilized and when such payments could be made without 
injury to the financial situation of said corporation. Plaintiff alleges that 
the financial condition of Mayfair Mansions development was such that 
payment was not due by said corporate defendant to him until on, to-wit, 
the year 1954. 

3. Plaintiff on behalf of the defendant, Mayfair Extension, Inc., 
has advanced personal funds as follows: From 1 October 1942 to 1 July 
1943 the creation of detailed specifications and complete detailed contract 
drawing consisting of 94 sheets, 38 x 50 inches each covering site, im¬ 
provements, all utilities, architectural drawings, structural drawings, 
drawings for central heating plants, underground distribution of forced 
hot water heating and domestic hot water, for hot water heating installation 
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in all buildings, for plumbing and electrical installations, and for land¬ 
scape installations; these specifications and contract drawings cover the 
complete development of Mayfair Extension's 30.4 acres of housing site 
located on lots 24 to 38, both inclusive, in square 5057, between Bayes 
Street, Jay Street and Mayfair Terrace in Northeast Washington; the pro¬ 
jected contract price on this project was $6,000,000 and F.H.A. and R. 

F. C. architects' fees are 5% thereof or $300,000, 75% of which is due 
to plaintiff from the defendant, Mayfair Extension, Inc., a sum of 
$225,000; architect's fee for construction and equipment of the temporary 
shopping center for Mayfair Extension, Inc., at Kennilworth Avenue and 
Hayes Street, N. E. costing $231,000, 5% of which is $11,500.00; con¬ 
struction fee due plaintiff as General Contractor for construction and 
equipment of the temporary shopping center of Mayfair Extension at 2% 
of the aforesaid cost or $4,620.00; $3,500.00 in 1950 to supplement 
operating capital of Mayfair Extension; $100.00 for 2-275 gallon fuel oil 
tanks installed in said shopping center; $10,000 for promotional expenses 
between January, 1949 and July, 1951, in an attempt to refinance Mayfair 
Extension and for development of final preliminary drawings and colored 
presentation drawings for 238 apartment, elevator-type apartment build¬ 
ings with 160 ear underground garage at projected contract price of 
$2,800, 000; salary as Executive Vice-President of Mayfair Extension, 

Inc. from 1 October 1942 through March 1953, 10 years and 5 months at 
$5,000 per year, $52,833.30, a total due plaintiff by defendant, Mayfair 
Extension, Lie. of $307,553.30; the said contract drawings and specifica¬ 
tions referred to in paragraph 27 hereof have been accepted by the defend¬ 
ants and they are presently being used by the defendants in an effort to 
transfer or refinance said properties. 

4. The said defendants agreed with the said plaintiff that none of 
the aforesaid sums advanced by the plaintiff and salaries and other re¬ 
munerations, including the just valuation of his said contract drawings 
and specifications, should be paid for by said defendants until such time 
as the corporate defendants' financial position was such that these pay¬ 
ments would not interfere with or affect their financial situations, and 
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that said defendant, Mayfair Mansions, Inc., did not become in such 
position until the year 1954 and that, therefore, payment to the plaintiff 
for the services and advances rendered this corporation did not become 
due until 1954 and that the defendant, Mayfair Extension, Inc., is not in 
a financial position as provided for in said agreement to defer payment 
and the payments due by said Mayfair Extension, hie. and the said defend¬ 
ants has only become due because of the present demand of the plaintiff 
for payment thereof and because of the fraudulent conduct of the defend¬ 
ants only recently discovered by the plaintiff. 

5. The lands and premises owned of record by the corporate de¬ 
fendants 3 and 5 is more specifically described by metes and bounds in 
Exhibit G attached to the original Complaint filed herein, which Exhibit 
is hereby referred to and made a part hereof. Said lands and premises 
constitute the entire assets of said corporate defendants. 

6. The monies owed by the defendants in justice and in equity in 
view of the fact that they have been paid to and have been accepted by 
said corporate defendants should be declared to be a lien by way of a 
constructive trust upon said lands and premises, junior only to encum¬ 
brances of record made by bona fide lenders in good faith. 

WHEREFORE, the premises considered, the plaintiff prays as 
follows: 

1. That a judgment in the full amount of $546,004, plus interest 
from March 26, 1952 be entered against defendants 1, 2, 3 and 4, and 
each of them, in favor of the plaintiff, or, in the alternative, that the 
Court direct a return of the 20 shares of stock of Mayfair Mansions, Inc. 
to the plaintiff. 

2. That the Court declare as null and void the actions of the defend¬ 
ants 1, 2, 3, 5 and 6 attempting to revoke plaintiff's rights under said 

agreement of January 10, 1947 and that this Court adjudge and de¬ 
clare that said agreement is in full force and effect and is binding upon all 
of the parties thereto and that the plaintiff be restored to all of his rights 
and privileges thereunder. 

3. That the plaintiff recover judgment in the amount of $109,518.00, 
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plus interest and costs thereon against defendant 3. 

4. That the plaintiff recover judgment in the amount of $307,553.30, 
plus interest thereon, against defendant 5. 

5. That the defendants, and each of them, be held to be constructive 
trustees for the plaintiff and as such be required to account to the plaintiff 
for all transactions pertaining to his interest in defendants 3 and 5. 

6. That this Court adjudge and declare that the plaintiff shall have 
a lien on the physical properties of the defendants 3 and 5 as described 
in Exhibit G hereof, junior only to the liens and encumbrances of record 
made by bona fide lenders. 

7. That the defendants be enjoined and restrained from the sale, 
transfer and further financing of any of the building belonging to or 
recorded in the names of the defendants 3 and 5 until all rights and priv¬ 
ileges of the plaintiff have been adjudicated and restored. 

8. And for such other and further relief as to the Court may seem 
just and proper. 

/s/ Albert I. Cassell _ 

Albert I. Cassell, Plaintiff 

/s/ Daniel J. Andersen 

Daniel J. Andersen 

Attorney for Plaintiff 

745 Shoreham Building 

Washington, D. C. (Me. 8-0017) 

DISTRICT OF COLUMBIA, SS: 

I, Albert I. Cassell, being first duly sworn, depose and say that I 
have read the foregoing Amended Complaint by me subscribed and that 
the allegations contained therein are my best personal knowledge and belief. 

/s/ Albert I. Cassell 
Albert I. Cassell 

Subscribed and sworn to before me this 25th day of March, 1955. 

/s/ Louise G. Burroughs 
Notary Public, D. C. 

My Commission Expires Sept. 30, 1955 

JURY DEMAND 

The plaintiff demands trial by jury of the above-entitled action. 

/s/ Daniel J. Andersen 
Attorney for Plaintiff 


(CERTIFICATE OF SERVICE) 
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124 [ Filed Apr. 18, 1955J 

MOTION TO DISMISS AND/OR 
STRIKE THE AMENDED COMPLAINT 

Come now the defendants and move this Honorable Court to dismiss 

and/or strike the amended complaint herein, on grounds that the claims 

contained in Count 3 were dismissed with prejudice by this Court T s order 

of March 4, 1955, and for the further reasons that counts 1 and 2 of the 

125 amended complaint violate Rules 8 and 9 of the Federal Rules of 
Civil Procedure, and also violate this Courts order of March 4, 1955. 
Defendants refer to the attached Memorandum of Points and Authorities 
which is incorporated herein. 

/s/ John M. London _ 

John M. London 
Attorney for defendants 
700 Wyatt Building 
777 14th Street, N. W. 
Washington 5, D. C. 

(CERTIFICATE OF SERVICE) 


80 [ Filed Oct. 5, 1955] 

MOTION TO AMEND ORDER OF FEBRUARY 21, 1955 [ MARCH 4] 

DISMISSING ORIGINAL COMPLAINT 


NOTICE OF MOTION 

To: Daniel J. Andersen, Esq. 
639 Woodward Building 
Washington 5, D. C. 
Attorney for Plaintiff 


Warren Magee, Esq. 
Shoreham Building 
Washington 5, D. C. 
Attorney for Plaintiff 


Please take notice that the undersigned will bring the following 


81 motion on for hearing before Judge Kirkland of the United States 

District Court for the District of Columbia at 10 a.m. on October 21, 1955. 

i /s/ John M. London 

John M. London 
700 Wyatt Building 
777 - 14th Street, N. W. 
Washington 5, D. C. 

Attorney for defendants 


- 
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Come now the defendants by their attorney and move this Honorable 
Court to amend its Order of February 21, 1955, [ March 4] wherein Count 
Three of the Complaint was dismissed with prejudice, (save for a ^laim 
for salary in Count 27 thereof which accrued subsequent to November 2, 
1951), by adding thereto a determination that there is no just reason for 
delay and express direction for entry of judgment on this claim in favor 
of the defendants, as required by Rule 54 (b) of the Federal Rules of Civil 
Procedure. 

/s/ John M. London 
John M. London 
700 Wyatt Building 
777 - 14th Street, N. W. 
Washington 5, D. C. 

Attorney for defendants 


27 [Filed Dec. 17, 1955] 

Washington, D. C. 

Wednesday, December 14, 1955 

The above-entitled matter came on for hearing before JUDGE 
LUTHER W. YOUNGDAHL at 11:55 a.m. 

APPEARANCES: 

On behalf of the plaintiff: 

WARREN E. MAGEE, ESQ. 

On behalf of the defendants: 

JOHN M. LONDON, ESQ. 

28 PROCEEDINGS 

THE DEPUTY CLERK: Number 3, Cassell v. Michaux. 

THE COURT: I just want to make a suggestion. The memorandum 
coming in in opposition to the motion to strike this morning comes in 
rather late. 

MR. MAGEE: I understand, sir. 

THE COURT: And it puts the Court at a disadvantage to study the 
jacket. 
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MR. MAGEE: I apologize for that, Your Honor. 

THE COURT: Well, I know, but the apology doesn't help me any. 

I am not prepared now as to what your position is, and I generally like 
to get prepared in advance. 

* * * * * * 

THE COURT: Why should I try to interpret what he meant, what 
Judge Kirkland meant by an order? I am not going to do that. 

MR. LONDON: Surely. What I am trying to do is show that the 
amended complaint is exactly the same, essentially the same, except 
that — 

THE COURT: Well, shouldn't Judge Kirkland determine that? He 
heard this thing and he decided what he wanted to strike out. I can't 

decide for him what he had in his mind on it. 

****** 

THE COURT: It is entirely too long, I can agree with you on that. 

It is not an example of good pleading. 

MR. LONDON: The amended complaint is even longer than the 
original complaint. It runs to fifteen pages, plus exhibits. 

THE COURT: I think it is presumptious to ask the Court to read 
that long a complaint. 

****** 

THE COURT: I want to say right now, so we will have it clear, I 
am not interpreting Judge Kirkland's action. Whatever action I take will 
be on the basis of your motion to dismiss on the present complaint. He 
will have to decide those questions himself, what he meant by it and 
whether it complied with his order; so we won't take any time to argue 
that. 

****** 

THE COURT: It shouldn't be reargued before me, something that 
has already been argued before Judge Kirkland and decided. That is what 
I am trying to say. 

****** 


THE COURT: Let me say at the outset I think this complaint should 
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be dismissed in its present form, unless it is amended. You didn't draw 
the complaint? 

MB. MAGEE: Yes, sir, I drew it, with the help of another attorney, 
of course. 

30 THE COUBT: You didn't do it with your ordinary shill that you 
have been using in arguments before me. This isn't the type of complaint 
we should have in the allegation of a relatively simple cause of action. I 
don't think it is a complicated case. I think we can save some time on 
your argument. I think it should be redrafted, be stated in a more simple 
form, frankly. 

MR. MAGEE: Your Honor, I am perfectly willing, with Your 
Honor's permission, then, if you want, to withdraw this complaint, if 
you will give me — it is involved — give me additional time. 

THE COURT: I will give you whatever time is necessary. I will 
give you one more shot at redrafting this complaint. I don't think you 
spent the time you ought to spend, because this isn't die type of a com¬ 
plaint that we ought to have. The cause of action is fraud. Anything else? 

MR. MAGEE: That basically is the cause of action. Your Honor. 

THE COURT: You can allege fraud in two or three pages. You 
don't need ten pages to allege it. There are six elements of fraud, you 
are familiar with. 

MR. MAGEE: They are all alleged in this complaint. 

THE COURT: And don't put in a lot of evidence. That isn't neces¬ 
sary. Certain statements of fact that you claim were mis represented, — 

MR. MAGEE: Yes, sir. 

31 THE COURT: — and with an attempt to deceive, and made for the 
purpose of defrauding, that you relied upon them to your damage. It 
could be done in a few pages. 

MR. MAGEE: Well, it isn't going to be done in under — I can cut 
some of it down, but the description of who these parties are, the offices 
they hold, is going to take four pages, and you can't avoid it. Your Honor. 

THE COURT: Well, four pages is different from — 

MR. MAGEE: Well, we must go on — because this does cover a 
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series of transactions that goes back many, many years -- in describing, 
more for him than for anyone else, the detail in each transaction. 

THE COURT: I don’t think you have to go back into that history. I 
think that is evidentiary, Mr. Magee. 

MR. MAGEE: Well, could we handle it this way? Will Your Honor 
give me permission to withdraw this amended complaint? 

THE COURT: Yes. 

MR. MAGEE: And give me leave to file a further amended com¬ 
plaint, and give me thirty days to do it in, Your Honor? Because the 
Christmas holidays are coming on. 

THE COURT: I will give you thirty days in which to file an amended 
complaint. 

MR. MAGEE: 1 will endeavor to reduce it down to the minimum, 
Your Honor, for counsel’s benefit, if it is too long. 

THE COURT: Is there anything further you want to say? 

MR. LONDON: Yes, Your Honor. I assume, then, Your Honor is 
not ruling on the effect of Judge Kirkland’s ruling on count 3. 

THE COURT: No. Don’t you agree with me that — 

MR. MAGEE: Certainly. It is not even before Your Honor. 

THE COURT: I can’t rule on the effect of what he intended to do. 

He will have to do that. 

But why are you taking — as long as this case, if this case has to 
be tried anyway, aren’t you fully protected on your appeal? Why should 
you be disturbed about taking a separate appeal on one or two things ? 

MR. LONDON: Oh, that wasn’t for me. That was for Mr. Magee 
if he wanted to object. 

MR. MAGEE: I am not concerned. You don’t have to worry about 
that, Your Honor. 

MR. LONDON: As to count 3. 

THE COURT: I see. That word ’’dismissed” is against you, is 
that right? 

MR. MAGEE: Yes, but the point there is, and I think Judge Kirk¬ 
land is going to straighten it out. The rule is absolutely clear. The 



Court of Appeals has held it denies abusive discretion, and you are 
entitled to amend fully, and no court can bar you. That is settled law. 

When I pointed that out to Judge Kirkland, he said, ’This does 
raise a serious question. Let Judge Youngdahl pass on the sufficiency 
of it." 

THE COURT: I will give you time to amend it, and maybe by then 
he will — 

MR. MAGEE: He will have to defer his action until after the next 
complaint is ruled on, Your Honor. 

MR. LONDON: My point is, count 3 is still barred by the statute 
of limitations, on its face. 

MR. MAGEE: I disagree with that. 

THE COURT: His is without prejudice to your raising that question. 
Counsel. You are certainly going to have a chance to raise that question. 

MR. LONDON: Should I prepare an order to effectuate this? 

THE COURT: Certainly, and show it to Mr. Magee. 

MR. MAGEE: Thirty days, with leave to file an amended complaint. 
Thank you, Your Honor. 

THE COURT: All right. 

(Whereupon, at 12:20 p.m., the hearing was closed.) 

(REPORTER’S CERTIFICATE) 


[ Filed Dec. 19, 1955] 

ORDER 

This cause coming on to be heard on the Motion of the defendants 
to dismiss the Amended Complaint herein and it appearing to the Court 
that counsel for the plaintiff has requested that he be given leave to with¬ 
draw the Amended Complaint in order to file a more concise one, it is 
by the Court this_19_day of December, 1955: 

ORDERED, that the plaintiff is hereby granted leave to withdraw 
the Amended Complaint; and it is 
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FURTHER ORDERED, that the plaintiff is granted leave to file an 
Amended Complaint within thirty days from the date of this Order. 

/s/ Inther W. Youngdahl 


Judge 
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[Filed Jan. 17, 1956] 

ALBERTI. CASSELL, 

Plaintiff, ) 

vs. ) 

1. ELDER UGHTFOOT SOLOMON MICHAUX ) C. A. No. 4681-54 

Personally and as President of Gospel ' 

Spreading Association, Mayfair Mansions, ) 

Inc. and Mayfair Extension, Inc.; and j 

2. GOSPEL SPREADING ASSOCIATION, ) 

a body corporate; and # * 

3. MAYFAIR MANSIONS, INC. * 

a body corporate, c/o Leon Wexler; and ) 

4. ARTHUR M. CHAITE; and ) 

5. MAYFAIR EXTENSION, INC., ) 

a body corporate, c/o \ 

Leon Wexler, ' 

Defendants. ) 

SECOND AMENDED COMPLAINT 
(To Recover Value of Stock Obtained Through Fraud, To Reinstate 
Operating Contract and Joint Adventure Agreement Existing Among 
the Parties and To Impose a Trust and Lien Upon Certain Real 
Property and for Other Relief) 

1. This is an action of a civil nature and the.amount in controversy 
exceeds $3,000.00, exclusive of interest and costs. 

2. Plaintiff, Albert I. Cassell, is an adult citizen of the United States 
a resident of the District of Columbia and brings this action in his own 
right. 

3. Defendant, Elder Lightfoot Solomon Michaux, is an adult citizen 
of the United States, a resident of the District of Columbia and is sued per¬ 
sonally and as President of defendants. Gospel Spreading Association, May- 

100 fair Mansions, Inc. and Mayfair Extension, Inc. Defendant, Gospel 
Spreading Association, is a corporation doing business in the District of 
Columbia and is sued in its own right and as a stockholder of Mayfair Man¬ 
sions, Inc. and Mayfair Extension, Inc. Defendant, Mayfair Mansions, Inc. 
is a corporation, doing business in the District of Columbia and is sued in 
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its own right. Defendant, Mayfair Extension, Inc., is a corporation, doing 
business in the District of Columbia and is sued in its own right. 

4. Defendant, Arthur M. Chaite, is a citizen of the United States, a 
resident of the State of Maryland and maintains his office in the District of 
Columbia, and is sued in his own right. 

5. Plaintiff obtained an option on 62.4 acres of land in the District 
of Columbia, known as the Benning Race Track, for the purpose of building 
thereon a housing development and other improvements for colored persons. 

: Plaintiff is an architect and prepared the plans for improving said land 
which, for convenience, was divided into three tracts. Prior to the year 
1944, the construction of the first area of the aforesaid development was 
commenced under the name and style of Mayfair Gardens, but, before the 
housing development planned was completed, due to the default of the con¬ 
tractor, the first development project failed, was foreclosed and the plain¬ 
tiff and the defendants; Michaux, Gospel Spreading, Mayfair Mansions and 
Mayfait Extension reorganized their plans and enter ed upon an Agree ment 
of Joint Adventure. Under the terms of this Agreement of Joint Adventure 
the said 62.4 acres of land, for the convenience of the plaintiff and said 
last named defendants, was titled in the names of the defendants, Mayfair 
Mansions and Mayfair Extension, and it was through these two corporations 
that the land was to be developed in the joint interest and profit of the plain¬ 
tiff and the defendants, Michaux and Gospel Spreading. Under said Agree¬ 
ment of Joint Adventure, the plaintiff and the defendants, Michaux and 
Gospel Spreading, agreed that their interests in the development of the 
101 said 62.4 acres of land and in the corporations, being defendants, 

Mayfair Mansions and Mayfair Extension, were to be in the following pro¬ 
portions: 60% to Gospel Spreading; 20% to defendant Michaux and 20% to 
plaintiff. Said Agreement of Joint Adventure further provided that the 
parties were to bear losses and were to share the profits in accordance 
with these percentages as the property was developed and said Mayfair 
corporations were developed and as they earned profits. However, it was 
agreed among the plaintiff and the defendants, Michaux, Gospel Spreading, 
Mayfair Mansions and Mayfair Extension that the plaintiff as a part of said 
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joint adventure would make personal advances to the best of his ability to 
effectuate the purposes of the joint adventure, and further would act as 
manager of said corporations and of said property and would devote such 
time and experiences when necessary and as were required in that manage¬ 
ment and in the preparation of the necessary plans and specifications for 
the development and improvement of the aforesaid 62.4 acres of land, and 
it was agreed as a part of said joint adventure that the plaintiff would be 
paid reasonable compensation for these services, reasonable compensa¬ 
tion for plans and specifications and would be repaid such money advances 
as he made for use in the adventure, when the said properties had been de¬ 
veloped, built and improved, and after the Mayfair corporations had paid 
out their obligations, and on such times and occasions when such payment 
to the plaintiff would not impair the financial abilities of said Mayfair cor¬ 
porations to meet fixed obligations, operating expenses and the like. As 
a part of said Joint Adventure Agreement, the defendants Michaux, and 
Gospel Spreading also were to make financial advances to the best of their 
ability for the purpose of financing and aiding in the development and con¬ 
struction of the aforesaid 62.4 acres of land, and said defendants likewise 
agreed to pay losses and share profits in accordance with their aforesaid 
interests that the parties were to have a joint interest in the properties and 
102 corporations in the joint adventure and were to act and conduct them¬ 

selves co-operatively in said properties and also agreed to wait for the re¬ 
payment of such money advances as said defendants made for use in said 
Agreement of Joint Adventure until such time as the properties of the May- 
fair corporations had been developed, built and improved, and after these 
corporations had paid out their obligations, and on such times and occa si ons 
when such payments would not impair file financial abilities of said Mayfair 
corporations to meet fixed obligations, operating expenses and the like. 

All payments of compensation to the plaintiff for his services as manager 
and for his acting as a director and an officer of said Mayfair corporations, 
and the just compensation due him for the prejiaration of plans and specifica¬ 
tions to be used in said Agreement of Joint Adventure and for his architec¬ 
tural services in supervising all construction work involved in said 


Agreement of Joint Adventure were likewise to be deferred until after the 
properties of said Mayfair corporations had been developed, built and 
improved, and after these corporations had paid out their obligations, and 
on such times and occasions when such payment to the plaintiff would not 
impair the financial abilities of said Mayfair corporations to meet fixed 
obligations, operating expenses and the like. Partial payments on account 
of the plaintiffs compensation have been made through Mayfair Mansions, 
but there is still justly due and owing the plaintiff other and further just 
compensation for management services, for the preparation of plans and 
specifications and for architectural and other valuable services rendered 
by said plaintiff under the terms of said Agreement of Joint Adventure, 
and likewise Michaux and Gospel Spreading have been repaid in part through 
Mayfair Mansions and Mayfair Extension only a part of the cash advances 
which they have made under the terms of said Agreement of Joint Adventure. 
The balances of just compensation and money advances payable to the plain¬ 
tiff and to Michaux and Gospel Spreading have been deferred because the 
properties titled in the names of the Mayfair corporations have not been 
103 fully developed and improved and because they have not been in a 

financial position to make full payments for compensation and money advan¬ 
ces to the plaintiff and to Michaux and Gospel Spreading without impairing the 
financial ability of said corporations to meet their fixed and other obliga¬ 
tions. 

6. Under the terms of said Agreement of Joint Adventure, Mayfair 
Mansions, Inc., a Delaware corporation, was organized by the parties, as 
was Mayfair Extension, Inc., a Maryland corporation, and pursuant to the 
Agreement of Joint Adventure entered into as aforesaid, the title to the afore¬ 
said 62.4 acres of land was placed in these two corporations in trust and 
for the benefit of the plaintiff and the defendants, Michaux and Gospel Spread¬ 
ing, with the interests of said plaintiff and said defendants to be in accordance 
with the percentages hereinbefore alleged. The necessary financing was ar¬ 
ranged by the plaintiff and by the defendants, Michaux and Gospel Spreading, 
through said Mayfair corporations under the terms of said Agreement of 
Joint Adventure. 
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7. Notwithstanding the best efforts of the plaintiff, the financial sit¬ 
uation of the Mayfair corporations became precarious, many of their ob¬ 
ligations were in default and there was a possibility that all of the assets 
of these two corporations would be foreclosed under the two deeds of trust 
secured upon these properties. Plaintiff advised die defendants that 
funds were made available by way of loans, that the properties titled in 
Mayfair corporations and the interests of the plaintiff and the defendants, 
Michaux and Gospel Spreading, therein might be lost through defaults and 
foreclosures. Prior to January 14, 1954, defendants, Michaux, Gospel 
Spreading and Chaite, entered upon an unlawful scheme and plan which had 
for its object the defrauding of the plaintiff of all of his interest in and to 
the Agreement of Joint Adventure and in the properties titled in die May- 
fair corporations. In furtherance thereof, defendants, Michaux, Gospel 
104 Spreading and Chaite, made false and fraudulent representations to 
the plaintiff that the defendants, Michaux and Gospel Spreading, were with¬ 
out any funds that could be advanced under the terms of said Agreement of 
Joint Adventure to stabilize that Agreement of Joint Adventure and the fi¬ 
nancial conditions of the Mayfair corporations. Defendants, Michaux, Gos¬ 
pel Spreading and Chaite, also made false and fraudulent representations 
to the plaintiff that unless he, the plaintiff, was able to make loans and ad¬ 
vances for the use and benefit of the Mayfair corporations under said Agree¬ 
ment of Joint Adventure, that the properties of these two said defendants 
would be foreclosed and the parties would thereby be deprived of all of their 
interests and investments therein. Plaintiff believed said false representa¬ 
tions to be true and relying upon them, plaintiff made loans and advances for 
the benefit of the Agreement of Joint Adventure and the benefit of the Mayfair 
corporations in the total sum of $272,018.00. In order to obtain the neces¬ 
sary funds to make these advances and loans under said Agreement of Joint 
Adventure, the plaintiff ostensibly borrowed said monies from the defendant 
4, but in doing so believed and relied upon the false and fraudulent repre¬ 
sentations of the defendants, Michaux, Gospel Spreading and Chaite, that 
the defendants, Michaux and Gospel Spreading, were without funds and could 
not make these advances themselves as they had agreed to do so under the 


terms of the said Agreement of Joint Adventure, but that Chaite would do 
so, and believing further that the money plaintiff was borrowing was in 
fact the money of the defendant Chaite, plaintiff made said loans and did 
pledge as security for the repayment of said loans all of his stock in the 
Mayfair corporations and his own personal property, consisting of ap¬ 
proximately 364 acres of valuable property fronting 3200 feet on the Ches¬ 
apeake Bay, in Calvert County, Maryland, conservatively valued at 
$150,000.00 

8. In furtherance of said scheme of the defendants, Michaux, Gospel 
105 Spreading and Chaite, to deprive the plaintiff of all of his interest 

in said Agreement of Joint Adventure, defendants, Michaux, Gospel Spread¬ 
ing and Chaite, caused a false demand to be made upon the plaintiff, mak¬ 
ing demand that the then remaining balances of the aforesaid loans made 
by the plaintiff with the defendant Chaite be paid, and in the event said loans 
were not paid, the defendant Chaite, acting under said scheme to defraud 
the plaintiff, threatened confiscation of plaintiffs collateral, including 
plaintiffs valuable property on Chesapeake Bay; and demanded repayment 
by January 11, 1952. At that time there was due and unpaid ostensibly 
from the plaintiff to the defendant Chaite $89, 972. 50. Defendant Chaite 
fraudulently represented to the plaintiff that unless he received payment in 
hill of the aforesaid balance on said loans, he would foreclose on all of the 
collateral, and then falsely and fraudulently informed plaintiff that if he was 
given as collateral all of the outstanding stock of the defendant 3, and if the 
plaintiff would give up his management and operation of the affairs of defen¬ 
dant 3 under said Agreement of Joint Adventure, the defendant Chaite would 
waive foreclosure. Believing and relying upon said false and fraudulent re¬ 
presentations of material facts and believing that the monies which had been 
advanced by the defendant Chaite were in truth his own, when in truth and 
in fact the plaintiff thereafter learned that these monies had been secretly 
made available to the defendant Chaite by the defendants, Michaux and Gos¬ 
pel Spreading, for the purpose of carrying out the aforesaid unlawful scheme 
of defrauding the plaintiff of all of his rights under said Agreement of Joint 
Adventure and in said Mayfair corporations, plaintiff gave up his joint right 


of control and his management of the affairs of Mayfair Mansions and left 
as collateral with the defendant Chaite all of Ids stock in the Mayfair cor¬ 
porations and his said property on Chesapeake Bay, and in addition, be¬ 
lieving and relying upon said false and fraudulent representations as afore- 
106 said, did borrow an additional sum of $23,000.00 from die defendant 
Chaite, believing that said money was in truth and in fact Chaite's money, 
when, as the plaintiff later learned, it was monies of the defendants, 
Michaux and Gospel Spreading, which monies purportedly lent by the de¬ 
fendant Chaite to the plaintiff, the plaintiff advanced to the defendant. May- 
fair Mansions, in an effort to stabilize its then precarious financial posi¬ 
tion and to prevent foreclosure under the deed of trust secured on the prop¬ 
erties titled in its name. 

9. The defendants, Michaux, Gospel Spreading and Chaite, contin¬ 
ued to fraudulently and falsely represent and inform the plaintiff that the 
defendants, Michaux and Gospel Spreading, had no funds to stabilize the 
still precarious financial position of the Mayfair corporations; that the 
deeds of trust secured on all of the properties of these two defendant cor¬ 
porations were in default and that Chaite would make no further loans or 
advances to prevent the foreclosure and sale of all of the assets of the May- 
fair corporations only if the plaintiff would sell for a grossly inadequate 
consideration of $31,000.00, his 20% stock interest in Mayfair Mansions. 
The defendants, Michaux and Gospel Spreading, joined in these false and 
fraudulent representations and also fraudulently informed the plaintiff that 
defendants, Michaux and Gospel Spreading, were without any funds to aid 
in the situation, notwithstanding their obligation to do so under the terms 
of said Agreement of Joint Adventure, and also falsely said that the only 
way in which the threatened foreclosures could be prevented was for the 
plaintiff to sell all of his stock in Mayfair Mansions to Chaite for the said 
sum of $31,000. 00, and this was also the only means whereby the plaintiff 
would have released as collateral to secure said loans his aforesaid valu¬ 
able property on Chesapeake Bay. Believing and relying upon said false 
and fraudulent representations of said defendants of said material facts, 
and believing that the only way in which he, the plaintiff, could save his 


72 


Chesapeake Bay property from being foreclosed, and the only way in which 

107 foreclosure could be prevented on the properties of said Mayfair cor¬ 
porations was through the sale to Chaite of all of the plaintiffs stock in 
Mayfair Mansions for $31,000.00, the plaintiff was thereby fraudulently in¬ 
duced to agree and did sell his stock ostensibly to the defendant Chaite for 
$31,000.00, which sum at settlement actually amounted to only $29,000. 00 
in cash, with Chaite requiring plaintiff to pay him a purported attorney’s 
fee of $1,000 and an obligation of Mayfair Extension of approximately 

$1,000. On the date when the plaintiff was fraudulently induced by the de¬ 
fendants to sell his stock, the value of the Mayfair Mansions development 
was approximately $6, 000,000.00 and the value of the plaintiffs interest 
therein was approximately $576, 000. 00, and, on the date when the plain¬ 
tiff was fraudulently induced to sell his stock at the grossly inadequate price 
as aforesaid, the Chesapeake Bay property of the plaintiff had a fair mar¬ 
ket value in excess of $150,000.00. The plaintiff did not discover that the 
aforesaid false and fraudulent representations of the defendants, Michaux, 
Gospel Spreading and Chaite, were false and that Michaux and Gospel Spread* 
ing had ample funds and could have advanced those funds in accordance with 
the terms of said Agreement of Joint Adventure, until the 5th day of October, 
1954, when the defendant, Michaux, individually and as President of Gos¬ 
pel Spreading, Mayfair Mansions and Mayfair Extension and the defendant 
Chaite testified under oath before the Senate Committee on Banking and 
Currency that all of the aforesaid monies utilized by the defendant Chaite 
for the purpose of making the aforesaid purported loans to the plaintiff 
were funds of the defendants, Michaux and Gospel Spreading, and that at 
no time did defendant Chaite ever advance or loan any of his personal funds 
for the purpose of the unlawful scheme described as aforesaid, having as 
its object the defrauding of the plaintiff of his interest in the said Agree¬ 
ment of Joint Adventure and in the properties of the Mayfair corporations, 
which were to be held in trust under the terms of said Agreement of Joint 

108 Adventure. 

10. As a further part of the aforesaid scheme of the defendants, 
Michaux, Gospel Spreading and Chaite, to deprive the plaintiff of his 




rights of management of Mayfair Extension, said defendants on April 16, 

1954 called a purported meeting of the stockholders and directors of said 
Mayfair Extension and on the false premise that said defendants by virtue 
of obtaining fraudulent assignments of the voting rights in and to the stock 
of Mayfair Extension, voted to oust the plaintiff from his position as a di¬ 
rector, officer and as manager of all of the affairs of Mayfair Extension 
which had been given him under said terms of said Agreement of Joint 
Adventure. 

11. Plaintiff alleges that the legal description of the lands involved 
in said Agreement of Joint Adventure which he obtained under option and 
thereafter made available for the purposes of said Agreement of Joint Ad¬ 
venture appears on Exhibit G to the original Complaint filed in the above- 
entitled action which is adopted by reference. Plaintiff alleges that in ad¬ 
dition to the cash advances which the plaintiff made available under said 
Agreement of Joint Adventure of $272,018.00, described as aforesaid, 
that the just compensation payable to the plaintiff for his services as a 
director, officer and manager under the terms of said Agreement of Joint 
Adventure of said properties totals approximately $60,000.00; that plain - 
tiff prepared and furnished for the purposes of the Agreement of Joint Ad¬ 
venture contract plans and specifications and furnished architectural and 
managerial construction services, and made advances under said Agree¬ 
ment of Joint Adventure for the use of the defendant, Mayfair Ex tension, 
and the joint compensation for acting as a director, officer and manager 
of defendant 5 is the approximate sum of $307, 553.07; that under the terms 
of said Agreement of Joint Adventure, the advances due the plaintiff for just 
compensation to him for his aforesaid services, including the payment for 
his contract drawings and specifications were not to be paid to the plaintiff 

t 

until such time as the financial position of the Mayfair corporations was such 
109 and the properties of these corporations tad reached such a develop¬ 

ment and construction stage that payments to the plaintiff would not interfere 
with or affect their financial situations, and that the said defendant, Mayfair 
Mansions, did not become in such financial position to pay the plaintiff until 
sometime in the year 1954, and that, therefore, payment to the plaintiff as 
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aforesaid did not become due until 1954, and that the said defendant 5 is 
not in a financial position as provided for in said Joint Adventure Agree¬ 
ment to pay the plaintiff in full, and that said payment has become due the 
plaintiff through said defendant 5 only because of the breach by the defen¬ 
dants 1, 2, and 4 and the defendant 5 of said Agreement of Joint Adventure, 
and the fraudulent conduct described as aforesaid of the defendants 1, 2 and 
4 only recently discovered by the plaintiff, and the demand of the plaintiff 
for the payment of such sums as are due him under said Agreement of 
Joint Adventure. Plaintiff is advised and alleges that because of the afore- 
said fraudulent conduct of the defendants that he is entitled to have the pur¬ 
ported sale and agreement of his 20% interest in defendant, Mayfair Man¬ 
sions, and the purported Releases he gave defendants the reunder vacated 
and set aside, that he is willing to credit against the sums owed him the 
$29, 000.00 actually received by him under said fraudulent agreement for 
said purported sale and release; that he is entitled to have declared void 
the attempted vote of the defendants purporting to have him deprived of 
his rights as director, officer and manager of defendant, Mayfair Exten¬ 
sion, and that he is entitled to be restored to his full rights under said Agree¬ 
ment of Joint Adventure described as aforesaid, and is entitled to money 
judgments for the sums which are owed him described as aforesaid, and is 
entitled to have the properties involved in the Joint Adventure Agreement 
impressed with liens in his favor for the aforesaid sums, junior only to 
encumbrances of record made by bona fide lenders in good faith. 

WHEREFORE, the premises considered, plaintiff prays as follows: 

110 1. That the plaintiff is entitled to have set aside as null and void 

the alleged sale of his 20% interest in defendant, Mayfair Mansions, and 
the Releases he gave thereunder, or, in the alternative, that the plaintiff 
have judgment for the sum of $546,000.00, plus interest thereon from 
March 26, 1952, against defendants, Michaux, Gospel Spreading Associa¬ 
tion, Mayfair Mansions, Inc. and Chaite, and each of them. 

2. That the Court declare as null and void the actions of the defen¬ 
dants attempting to revoke the plaintiffs rights of management, of direc¬ 
torship and of officership under said Agreement of Joint Adventure. 
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3. That the plaintiff recover judgment in the amount of $113,000.00, 
plus interest and costs, against Mayfair Mansions. 

4. That the plaintiff recover judgment in the sum of $307,553.07, 
plus interest thereon, against Mayfair Extension. 

5. That the defendants, and each of them, be held to be construc¬ 
tive trustees for the plaintiff, and as such be required to account to the 
plaintiff for all transactions pertaining to his interest in said Agreement 
of Joint Adventure and in defendants, Mayfair Mansions and Mayfair Ex¬ 
tension. 

6. That the Court adjudge and declare that the plaintiff shall have 
a lien on the properties of the defendants, Majfair Mansions and Mayfair 
Extension, as described in Exhibit G to the original Complaint, which Hen 
shall be junior only to liens and encumbrances of record made by bona fide 
lenders in good faith. 

7. That the attempted votes of the defendants seeking to oust the 
plaintiff as a director, an officer and manager of defendants 3 and 5 be de¬ 
clared null and void and of no effect. 

8. That the defendants be restrained from the sale, transfer and 
further financing of any of the properties titled in the name of Mayfair cor¬ 
porations, until all rights and privileges of the plaintiff have been adjudi¬ 
cated and determined. 

Ill 9. And for such other and further relief as to the Court may seem 

just and proper. 

/S/ Warren E. Magee 

Attorney for Plaintiff 

Of Counsel: 


MAGEE & BULOW 

DEMAND FOR JURY TRIAL 

The plaintiff demands a jury trial of the above -entitled cause of action. 

/S/ Warren E. Magee 

Attorney for Plaint 


iltla 


(CERTIFICATE OF SERVICE) 


34 


[ Filed Mar. 29, 1956] 


76 


35 


Washington, D. C,, 

i Friday, January 27, 1956. 

A hearing on the defendants' motion to amend the Order of this 
Court of March 4, 1955 came on before the HONORABLE JAMES R. 
KIRKLAND, a District Court Judge, at 10:20 a.m. 

APPEARANCES: 

WARREN MAGEE, Esq., 
for the plaintiff. 

ROBERT ACKERLY, Esq., 
for the defendants. 

PROCE EDINGS 

THE CLERK: The case of Cassell v. Michaux, et al. 

MR. ACKERLY: I am here on behalf of the defendants this morning. 
Your Honor may have noted the other attorney for the defendants, Mr. 
London, died last Sunday. So I came down just to present this motion to 
you. 

The motion is to request the Court to amend its order of March 4, 
1955, in which order the Court dismissed the original complaint herein 
and dismissed a part of Count 3 insofar as it violated the statute of limita¬ 
tions . 

At that time the order provided that part of Count 3 would be dis¬ 
missed with prejudice. The question now before the Court is actually 
what you intended at the time you signed that order. If the Court intended 
a final dismissal of that part of the claim, then the order should have been 
presented to the Court in compliance with Rule 54 (b). 

The order was presented by Mr. London, but in his prior memo¬ 
randum, he points out it was through inadvertence that he did not draw 
the order in compliance with that rule. This motion is merely to request 
Your Honor to amend that order only insofar as it relates to that complaint 
and that count to carry out the Court's apparent intention that that part of 
the complaint be dismissed finally and permanently from the case. 

THE COURT: Mr. Magee, to help you in your argument, the Court's 
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intention was to dismiss it, once and for all, with prejudice. I do note I 
failed to comply with the provisions of Rule 54 (b). I have drawn an order 
which will take care of it. 

MR. MAGEE: May it please the Court, you will recall the status 
of this case when it came up to Your Honor before. 

THE COURT: Yes, indeed. 

MR. MAGEE: A first amended complaint had been filed. 

THE COURT: Leave was granted to amend, and the amendment was 
not included. 

MR. MAGEE: And that matter came before Mr. Justice Youngdahl. 

Your Honor deferred any action on this motion to see what action 
Judge Youngdahl would take at that time. Judge Youngdahl felt that Hie 
original complaint and our second complaint were too long, because, as 
Your Honor remembers, they were quite long, and they also had a great 
number of exhibits. I suggested to him that we were perfectly willing to 
withdraw that first amended complaint, endeavor to file a more concise 
complaint, and eliminate as many of these exhibits in the allegations of 
the complaint as we could. 

So on December 20th, if Your Honor will look in the file, Judge 
Youngdahl entered an order permitting us to withdraw the first amended 

complaint and gave us full authority to file a new complaint within 
30 days from that time without any restrictions, Your Honor, as to what 
should be put in the complaint, Judge Youngdahl taking the position that 
he was not going to make any effor to interpret Your Honor's original 
order, that he was dealing with the complaint as filed. 

So he gave us full authority to amend, and an amended complaint 
has been filed which eliminates, may it please the Court, all of the exhi¬ 
bits except one, which is a mere description of the property, and which 
reduces the complaint to, I think, substantially 11 paragraphs pursuant 
to his order. 

The defendants are in default under that amended complaint. They 
have not yet answered. But when I learned of Mr. London's unfortunate 
departure, Your Honor, I called Mr. Lyon and told him we would make no 
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issue about that matter and that they could have as much time as they 
wanted to answer the amended complaint which Judge Youngdahl gave us 
permission to file. That is the status of the case, Your Honor. 

Now the amended complaint, Your Honor, proceeds, I will be per¬ 
fectly frank with Your Honor, on an entirely different theory. It sets up 
a joint venture arrangement in which these parties all participated on a 
60-20-20 basis. I think it sets up all the essentials of a joint venture 
and shows how the parties were to contribute to the costs and expenses 

38 and how the provisions of that joint venture were such that their 
reimbursements were not to be paid to them until after these properties 
had paid out. 

The agreement in this case is almost identical, Your Honor, with 
the agreement in the famous Cushiskey case which went up to the Supreme 
Court of the United States from Oklahoma. 

So that you have but a single count in the second amended complaint, 
and I think the merits of that complaint ought to be passed on, Your Honor. 
I don f t think there is anything to be gained by Your Honor entering an order 
at this time, at this stage of the proceedings, attempting to make an order 
which was not final at the time it was final when another judge has given 
us full authority to amend this complaint as of December 20th. 

- That is the present posture of the case, and I think the merits of that 

complaint ought to be passed on, because we had the leave of this Court 
to file it, Your Honor. 

THE COURT: The Court*s view is, since confusion has arisen as 
to what this order of February 21, 1955 meant, that that should be clari¬ 
fied, and accordingly, I am going to pass this order today. It reads: 

"Upon consideration of defendants* motion to amend the Order 
of this Court of March 4, 1955, as it applied to Count Three of the Com- 

39 plaint; to comply with Rule 54 (b) of the Federal Rules of Civil 
Procedure, and after consideration of the memoranda of both parties and 
oral argument of counsel, and it appearing to the Court that there is no 
just reason for delay, it is, therefore 

"ORDERED that final judgment be entered on Count Three of 
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the Complaint, dismissing the same with the exception of the claim 
alleged in Paragraph 27 therein for salary as executive vice president 
of Mayfair Extension which accrued subsequent to November 2, 1951. ” 

I think that will clarify it, if it does nothing else. 

MB. MAGEE: I think, Tour Honor, it confuses rather than clari¬ 
fies it, because we have a situation where we have what I consider to be 
two conflicting orders entered by the Court, one giving us full authority 
to amend and another restricting the right of amendment. Of course, 
that is my position on it, Your Honor. 

THE COURT: Yes, indeed. I appreciate your position, but I do 
think the record should be clear once and for all. 

40 Very well, I will sign it, and here are copies for each of you. 

MR. ACKERLY: If Your Honor please, Mr. Magee and I were dis¬ 
cussing this morning the problem of answering this amended complaint. 
Now I don't intend to participate any further in die case. 

THE COURT: Is Judge Youngdahl going to hear further motions 

in it? 

MR. ACKERLY: I don't think so. It will just be set down regular. 

THE COURT: You see, I am out of that term right now. I am into 
a jury term. That is one of the reasons I passed the order, so that my 
action would be at least definite. If you will take it upstairs — 

MR. ACKERLY: We can do it by stipulation. 

MR. MAGEE: I have indicated if he will send me a stipulation, we 
can do whatever they want in time to answer the amendment. 

THE COURT: I am sure Mr. Magee will do it. You can depend on 
him. I can depend on both of you. 

(Whereupon, at 10:30 a.m., the hearing on the motion in the above- 
entitled cause was adjourned.) 

(REPORTER’S CERTIFICATE) 
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112 [Filed Jan. 27, 1956] 

ORDER 

Upon consideration of defendants* motion to amend the Order of 
this Court of March 4, 1955, as it applied to Count Three of the Com¬ 
plaint, to comply with Rule 54 (b) of the Federal Rules of Civil Procedure, 
and after consideration of the memoranda of both parties and oral argument 
of counsel, and it appearing to the Court that there is no just reason for 
delay, it is, therefore 

ORDERED that final judgment be entered on Count Three of the Com¬ 
plaint, dismissing the same with the exception of the claim alleged'In Para¬ 
graph 27 therein for salary as executive vice president of Mayfair Exten¬ 
sion which accrued subsequent to November 2, 1951. 

/S/ James R. Kirkland 
Judge 

Dated: January 27, 1956 


113 [Filed Feb. 21, 1956] 

NOTICE OF APPEAL 

Notice is hereby given this 21st day of February, 1956, that plaintiff, 
Albert L Cassell hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
27th day of January, 1956 in favor of the defendants against said plaintiff. 

/S/ Warren E. Magee 

Attorney for Plaintiff 

Notify John M. London and 
Robert L. Ackerly, Esqs., 

700 Wyatt Bldg., Washington 5, D. C. 



115 ' [Filed Mar. 1, 1956] 

MOTION TO DISMISS AND/OR STRIKE THE SECOND 
AMENDED COMPLAINT 

Come now the defendants and move this Honorable Court to dismiss. 
and/or strike the second amended complaint herein, on each of the follow¬ 
ing grounds: 

[a] The reassertion by plaintiff in this second amended complaint 
of the various claims for money damages, other than for salary as execu¬ 
tive vice president of Mayfair Extension which allegedly accrued subsequent 
to November 2, 1951, is res judicata by virtue of the final judgment entered 
on count 3 of the original complaint by Judge Kirkland on January 27, 1956. 

116 [b] The second amended complaint clearly violates Rule 8 of the 
Federal Rules of Civil Procedure, in that it again is not a short, concise 
statement of plaintiffs case. 

] c] The second amended complaint again fails to state with requisite 
particularity the circumstances constituting fraud, as required by Rule 
9 (b) of the Federal Rules of Civil Procedure. 

[ d] The alleged agreement of joint adventure, upon which the second 
amended complaint is predicated, (if it ever existed, which it did not), vio¬ 
lated the Statute of Frauds, since it involved real estate and was not to be 
performed within one year and therefore had to be in writing. 

Defendants respectfully refer to the attached Memorandum of Points 
and Authorities, which is incorporated herein and made a part hereof. 

/S/ Richard K. Lyon 

Attorney for Defendants 

Of Counsel: 

Lyon, Wilner & Bergson 

NOTICE 

To: Warren E. Magee, Esq. 

745 Shoreham Building 
Washington 5, D. C. 

Please take notice that the points to be submitted in support of this 
Motion, and the authorities to be used, are attached hereto. The rules of 
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the above-named Court require that if you oppose the granting of same, you 
shall within five (5) days from the date of service of a copy thereof upon 
you, file in reply with the Clerk of said Court a statement of the points 
and authorities upon which you rely, and serve a copy thereof upon coun¬ 
sel for the defendants named above. 


(CERTIFICATE OF SERVICE) 


/S/ Richard K. Lyon 

Attorney for defendants. 
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Robert I. Thiel, Printer 
Washington, D. C. 
EX 3-0625 


APPELLEES’ STATEMENT 
OF QUESTION PRESENTED 


In the opinion of the appellees, the question 
presented is: 

Whether the District Court properly entered a 
judgment finally dismissing appellant’s claims in his 
complaint which, on the face of the complaint, were 
barred by the statute of limitations ? 
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INDEX 

COUNTER-STATEMENT OF THE CASE . ■.. 

ADDITIONAL STATUTES AND RULES INVOLVED . 

SUMMARY OF ARGUMENT.. 

ARGUMENT 

I. The District Court had jurisdiction and authority on January 27, 

1956 to amend its order of March 4, 1955 and to include the 
specific findings required by F.R.C.P. 54(b); so as to make the 
amended order dismissing part of appellant's claims final and 
appealable . 

II. F.R.C.P. 15(a) gives every plaintiff the right to amend a com¬ 
plaint once as a matter of course only before a responsive plead¬ 
ing is served, or prior to an order of the Court dismissing the 
complaint; and the right to amend does not survive such dismissal 

m. The claims alleged in count three of appellant's original com¬ 
plaint were a series of separate claims; therefore, an order dis¬ 
missing part of the claims in this count, without dismissing all of the 
claims therein, was permissible under F.R.C.P. 54(b) 

IV. The claims alleged in count three which accrued prior to November 
2, 1951 were barred by the statute of limitations, and were properly 
dismissed by the District Court upon appellees' motion to dismiss 

V. Appellant's attempt to avoid the bar of the statute of limitations 
through an alleged oral agreement is prohibited by the statute 

. of frauds. 

CONCLUSION.. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,308 


ALBERT L CASSELL, 


I 


V. 


Appellant, 


ELDER LIGHTFOOT SOLOMON MICHAUX, et aL, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

This action was begun in the District Court by a complaint filed 
by the appellant on November 2, 1954 (Jt. App. 1). The complaint was 
drafted in three separate counts. - The first and second counts con¬ 
tained certain allegations of fraud, and averred the existence of a 
conspiracy on the part of the several appellees to deprive appellant of 
his interest in certain property. Count No. 3 of the complaint (Jt. 

App. 9) contained a series of separate claims for monies advanced by 
appellant to the corporate appellees during the period April 1939 through 
June 1944; claims for payment for detailed specifications, contract 
drawings, and additional advances of money to the corporate appellees 
from October 1, 1942 to July 1, 1943; claims for additional advances 
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between January 1949 and July 1951; and claims for salary as executive 
vice-president of appellee Mayfair Extension, Inc. from October 1, 1942 
through March 1953. 

On December 23, 1954 a motion to dismiss this original complaint 
was filed on behalf of the appellees (Jt. App. 25). On March 4, 1955 
Judge Kirkland signed an order dismissing the complaint, wherein leave 
was given to appellant to amend his complaint with respect to the claims 
asserted in counts one and two, and with respect to those claims averred 
in count three which accrued within the period of the statute of limitations. 
The balance of the claims alleged in count three, - those claims which 
accrued prior to November 2, 1951 - were dismissed with prejudice 
(Jt. App. 42). 

On March 25, 1955 appellant filed an amended complaint (Jt. App. 
43), reasserting therein all of the claims which he had previously included 
in his original complaint, which had been dismissed by Judge Kirkland 
on March 4, 1955. Appellant moved to dismiss this amended complaint 
on April 18, 1955 (Jt. App. 58). The amended complaint subsequently 
was withdrawn at the request of counsel for appellant on December 19, 

1955 by order of Judge Youngdahl (Jt. App. 63). 

During the interim, while appellees 1 motion to dismiss appellants 
amended complaint was still pending, appellees on October 5, 1955 had 
filed a motion requesting Judge Kirkland to amend his order of March 5, 
1955 to make the appropriate findings required by Rule 54(b) of the Federal 
Rules of Civil Procedure with respect to a final determination of less than 
all of the claims presented in the original complaint (Jt. App. 58). Judge 
Youngdahl, in subsequently allowing the withdrawal of appellants amended 
complaint on December 19, 1955, expressly refrained from undertaking 
to decide the then pending motion to amend Judge Kirkland 1 s order of 
March 4, 1955 (Jt. App. 60). 
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On January 17, 1956, appellant filed his second a mende d complaint 
(Jt. App. 65), again reasserting all of the claims which he had included 
in his original complaint. Shortly thereafter, on January 27, 1956, Judge 
Kirkland, after hearing oral argument of opposing counsel (Jt. App. 76), 
entered an order of final judgment on count three of the original com¬ 
plaint, except for the claims for salary therein alleged by appellant which 
accrued subsequent to November 2, 1951 (Jt. App. 80). This order con¬ 
tained the requisite determination under F. R* C. P. 54(b) that "there is 
no just reason for delay", and ordered that final judgment be entered 
on the third count of the complaint, with die exception of the salary 
claim timely alleged in paragraph 27 thereof. 

This appeal has been taken from Judge Kirkland* s judgment entered 
on January 27, 1956 in favor of the appellees against the appellant (Jt. 
App. 80). 


ADDITIONAL STATUTES AND RULES INVOLVED 
Rule 9(f) of the Federal Rules of Civil Procedure reads as follows: 

Time and Place. For the purpose of testing the sufficiency 
of a pleading, averments of time and place are material and shall be 
considered like all other averments of material matter. 

Title 12, Section 201 of the District of Columbia Code [ 1951 Ed. ] 
reads in part as follows: 

Section 12-201 [24:341]. Periods - *** - Simple contract - 
* * * - Property damage - * * * - Actions not specified - * ♦ *. No 
action shall be brought * * * upon any simple contract, express or 
implied, or for the recovery of damages for any injury to real or per¬ 
sonal property, or for the recovery of personal property or damages 
for its unlawful detention after three years from the time when the right 
to maintain any such action shall have accrued; * * * and no action the 
limitation of which is not otherwise specially prescribed in this section 



4 


shall be brought after three years from the time when the right to main¬ 
tain such action shall have accrued: * * *. 

Title 12, Section 305 of the District of Columbia Code [ 1951 Ed. ] 
reads in part as follows: 

Section 12-305 [ 11:5]. New promise to be in writing - Effect 
of payment on account - * * * . In actions of debt or upon the case 
grounded upon any simple contract, no acknowledgment or promise by 
words only shall be deemed sufficient evidence of a new or continuing 
contract whereby to take any case out of the operation of the statute 
of limitations or to deprive any party of the benefit thereof unless such 
acknowledgment or promise shall be made or contained by or in some 
writing to be signed by the party chargeable thereby: * * *. No indorse¬ 
ment or memorandum of any payment written or made upon any promissory 
note, bill of exchange, or other writing, by or on behalf of the party to 
whom such payment shall purport to be made, shall be deemed sufficient 
proof of such payment so as to take the case out of the operation of the 
statute of limitations. 


SUMMARY OF ARGUMENT 

l. The District Court had jurisdiction and authority on January 27, 
1956 to amend its order of March 4, 1955 and to include the specific 
findings required by F. R. C. P. 54(b), so as to make the amended order 
dismissing part of appellant’s claims final and appealable. 

n. F.R.C. P. 15(a) gives every plaintiff the right to amend a com¬ 
plaint once as a matter of course only before a responsive pleading is 
served, or prior to an dtider of the Court dismissing the complaint; 
and the right to amend does not survive such dismissal. 

m. The claims alleged in count three of appellant’s original com¬ 
plaint were a series of separate claims; therefore, an order dismissing 
part of the claims in this count, without dismissing all of the claims 
therein, was permissible under F. R. C. P. 54(b). 
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IV. The claims alleged in count three which accrued prior to 
November 2, 1951 were barred by the statute of limitations, and were 
properly dismissed by the District Court upon appellees* motion to 
dismiss. 

V. Appellant's attempt to avoid the bar of the statute of limitations 
through an alleged oral agreement is prohibited by die statute of frauds. 


ARGUMENT 


I. 


The District Court Had Jurisdiction And Authority On 
January 27, 1956 To Amend Its Order Of March 4, 
1955 And To Include The Specific Findings Required 
By F. R. C. P. 54(b), So As To Make The Amended 
Order Dismissing Part of Appellant's Claims Final 
And Appealable. 


Appellant has argued that Judge Kirkland was without jurisdiction 
and authority to enter the order of January 27, 1956, amending his order 
of March 4, 1955, wherein the findings required by F.R.C. P. 54(b) for a 
final and appealable order were made. This Court and other Courts of 
Appeal have on numerous occasions recognized the right of the District 
Courts to reconsider orders of dismissal and have remanded appeals 
taken from orders which were not in compliance with Rule 54(b) for die 
purpose of permitting the District Court Judge to consider whether or 
not, in his discretion, he would make the express determination and give 
the express direction required by Rule 54(b), and enter a final order of 
dismissal. - 

In the case of Roberts v. American Newspaper Guild , etaL (1951), 
88U.S. App. D.C. 231, 188F. 2d 650, this Court dismissed an appeal 
taken from an order which purported to dismiss part of die claims alleged 
in a complaint, but which order did not contain the findings required by 

- 


: 6 

Rule 54(b). The Court remanded the case to the District Court and after 
referring to the case of Etten v. Kauffman , et aL (CCA-3, 1950), 179 F. 

2d 302, stated that if the District Court, on remand, made the determina- 

i 

tion and direction essential to appealability of an order dismissing part of 
the claims prior to the disposition of all claims in the case, the procedure 

i 

of the Etten case would be available to the parties if that be desired. 

In the Etten case, the Court of Appeals for the Third Circuit pro- 
vided in its order of dismissal that after the District Court had had an 
opportunity to reconsider its order in the light of Rule 54(b), the Ap¬ 
pellate Court would entertain an appeal from such an order if the 
requisite findings were entered, and permit the appeal therefrom to be 
maintained on the briefs and appendices which had been filed with the 
Court in the original appeal. 

This procedure was followed more recently in Burkhart v. United 
States (CCA-9, 1954), 210 F. 2d 602, and in Walter W. Johnson Co. v. 
Reconstruction Finance Corporation (CCA-9, 1955), 223 F. 2d 101. See 
also: Cold Metal Process Co. v. United Engineering Co. (CCA-3, 1955), 
221 F. 2d 115; affd 6/11/56 - U.S. -, 100 L. ed. (Advance p. 78fr). 

In each of these cases, the Courts of Appeal have recognized that 
the District Court had full jurisdiction and authority to reconsider an order 
of dismissal in the light of Rule 54(b), and to make the requisite findings 
required by this Rule if the Court so determined in the exercise of its 
discretion. 

Therefore, Judge Kirkland clearly had jurisdiction and authority 
to enter the order of January 27, 1956, amending his order of March 4, 
1955 to include the specific determination and directicn required by 

i 

Rule 54(b) to dismiss part but leas than all of the claims alleged in the 
complaint. 
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n. 

F. R. C. P. 15(a) Gives Every Plaintiff The Right To Amend 
A Complaint Once As A Matter Of Course Only Before A 
Responsive Pleading Is Served, Or Prior To An Order Of 
The Court Dismissing The Complaint; And The Right To 
Amend Does Not Survive Such Dismissal. 


Appellant’s arguments as to the effect of Rule 15(4>F.R«C. P. on its 
right to amend once as a matter of course can be disposed of without much 
discussion. - Rule 15(a) permits a party to amend his pleading as a 
matter of course, once, at any time before a responsive pleading is 
served. Appellant argues that a motion to dismiss is not a responsive 
pleading, and that, therefore, he should be permitted to amend his com¬ 
plaint once as a matter of course notwithstanding that an order of dis¬ 
missal had been entered by the District Couht. This contention was made 
in the case of Feddersen Motors, Inc, v. Ward, etaL (CCA-10, 1950), 
180 F. 2d 519, and in disposing of such contention, the Court said, at 
p. 523 of its opinion, "* * * The right granted by Federal Rule of Civil 
Procedure 15(a), 28 U.S. C. A., to amend the complaint once as a matter 
of course ended with the entry of the judgment dismissing die action. 
Thereafter, the pleading could be amended only with leave of the Court. 

* * *". Rule 15(a) permits the amendment of a pleading prior to the 
service of a responsive pleading, but the Rule does not even purport to 
allow amendments as of right after an order has been entered dismissing 
the complaint. 

In Volume 3, Moore’s Federal Practice , §15.07, cited on page IS 
of Appellant's brief, after commenting that a motion to dismiss for failure 
to state a claim is not a "responsive pleading", that authority states 
the principle as follows: 

"While Rule 15(a) literally read gives the plaintiff an 
unlimited right to amend once as of course so long 
as a responsive pleading has not been served, this is 
subject to the qualification that he may not amend after 
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the court has dismissed the complaint, except upon 

leave of court. * * *" ^ 

Rule 15(a) would have permitted appellant to amend his original 
complaint after the filing of appellees* motion to dismiss but prior to 
the order of the District Court. In the case of Keen Lumber Co. v. 

- 4 

Leventhal, et al . (CCA-1, 1948), 165 F. 2d 815, where this identical 
contention was also urged, the Court said as follows, on p. 823: * 

tt* * * There was ample opportunity to do so [amend 

the complaint], for several weeks elapsed between < 

the filing of the motions to dismiss and the judgment i 

of dismissal. It does not appear that the plaintiff 

at any time indicated to the District Judge a desire or 

intention to amend. After the judgment of dismissal 

had been entered, it was too late for the plaintiff to 4 

amend as a matter of right. * * **' ; 

Appellants conclusion that Rule 15(a) guaranteed him the right to 
amend his complaint once, as a matter of course, has no application 

• ^ 

where the Court has entered a judgment dismissing a part or all of the 
complaint. Therefore, appellants right to amend the complaint once < 

as a matter of course did not survive the District Courts order of dis- , 

missal. 


in. k 

The Claims Alleged In Count Three of Appellants < 

Original Complaint Were A Series Of Separate Claims; 

Therefore, An Order Dismissing Part Of The Claims 

In This Count, Without Dismissing All Of The Claims 4 

Therein, Was Permissible Under F.R.C. P. 54(b). * 


Appellant argues that Judge Kirkland's order violated Federal Rule J 

54(b) in that the order does not dismiss one entire count, but only part \ 

of a count (No. 3), and therefore is not permitted by this Rule. The 
claims asserted by appellant in the third count of his original complaint 
consist of a series of separate claims for monies advanced, for services 
rendered, and for salary earned, during varying periods ranging back 
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to 1939. Each of these claims is based upon a separate and divisible 
cause of action which were joined by appellant in one count. Judge 
Kirkland ruled that a number of these claims were barred by the appli¬ 
cable statute of limitations, and should therefore be dismissed perma¬ 
nently and finally. Rule 54(b) relates to claims and not to counts. There¬ 
fore, if more than one claim is alleged in one count or one paragraph 
of a complaint, the Court may, on motion, dismiss finally any or all of 
the claims, whether they be contained in one count or paragraph, or not. 

The identical contention of appellant was raised recently in the 
case of Rieser , et aL v. Baltimore & Ohio Railroad Co. (CCA-2, 1955), 
224 F. 2d 198. In this case, the U. S. District Court for the Southern 
District of New York had entered an order dismissing a number of 
claims in a complaint on the defense of the statute of limitations, the 
Court ruling that "all claims accruing before May 7, 1942" were barred 
by the applicable New York statute. The District Court, in said order, 
found that there was no just reason for delay and expressly directed the 
entry of judgment pursuant to Rule 54(b) of the Federal Rules of Civil 
Procedure. Thereafter the appellant argued, as our appellant argues here, 
that Rule 54(b) permits only an entire claim to be adjudicated, and that 
appeals cannot be taken from an order dismissing part of a single 
claim. In a well reasoned and carefully considered opinion, the Second 
Circuit Court of Appeals affirmed the order of the District Court entering 
a final judgment on such claims as were barred by the statute of limita¬ 
tions, and permitted appellant to maintain its action with respect to such 
of the claims as accrued within the period of limitations. As the 
Appellate Court there pointed out, since the Federal Rules permit the 
joinder of claims and the joinder of parties in one action. Rule 54(b), 
in referring to final orders on one or more, but not all of the "claims", 
was obviously intended to permit the Court to take final action on 
separate claims, whether they be stated separately, or in die same count, 
or in the same paragraph of the complaint. 
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The following decisions of this Court are enlightening on the 
question of what constitutes a separate claim, - 

Gold Seal Co. v. Weeks, Secretary of Commerce, 
et aL (1054), 93 U.S. App. D.C. 249, 

WF. 2d 802 

Capital Transit Co. v. District of Columbia (1955), 

96 U.S. App7 D. C. 109, 225 F. 2d 38. 

The claims which were dismissed herein by Judge Kirkland in his 
order of January 27, 1956 are each separate and divisible claims, and 
therefore were appropriately and finally dismissed by said order in 
conformity with Rule 54(b) of the Federal Rules of Civil Procedure. 


IV. 

The Claims Alleged In Count Three Which Accrued Prior 
To November 2, 1951 were Barred By The Statute of 
Limitations, And Were Properly Dismissed By the 
District Court Upon Appellees' Motion To Dismiss. 


The claims alleged in count three of the original complaint consist 
of claims for services, claims for reimbursement of loans, and claims 
for salary. - In paragraph 26 of the complaint, appellant alleges advances 
to appellee Mayfair Mansions, Inc. and to Mayfair Gardens in the amount 
of $109, 518. It is averred by appellant that these advances were made 
between April 1939 and June 1944. If these loans were made as is alleged, 
in the absence of an agreement to the contrary, they were payable on de¬ 
mand. In Schupp , etaL v. Taendler (1946), 81 U.S. App. D.C. 59, 

154 F. 2d 849, where the plaintiff loaned certain sums of money to the 
defendant payable on demand, this Court held that the statute of limita¬ 
tions ran from the date of the loan and affirmed that part of the judgment 
which dismissed the claim for the loan on the ground that it was barred 
by the statute of limitations. 


Paragraph 27 of the original complaint claims reimbursement for 
architectural services performed by appellant for appellee Mayfair Ex¬ 
tension, Inc. during* the period from October 1, 1942 to July 1, 1943. In 
a case very similar to the present case, in which appellant, himself, was 
seeking payment for similar services, this Court held that the statute 
of limitations on a claim for architectural services began to run upon the 
conclusion of the services. Howard University v. Cassell (1941), 75 
U. S. App. D. C. 75, 126 F. 2d 6. And in the earlier case of Hornblower 
v. George Washington University (1908), 31 App. D. C. 64, 14 Ami. Cas. 
696, this Court also held that an architect's right of action for services 
accrued on the completion of the services. 

Paragraph 27 of the complaint also asserts claims for additional 
advances and loans between January 1949 and July 1951, as well as claims 
for salary as executive vice-president of appellee Mayfair Extension, Inc. 
from October 1, 1942 through March 1953 at the rate of $5,000.00 per 
year. It is well established that claims for salary accrue when they are 
due and payable, whether on a month to month or year to year basis. 
Taylor v. Tulsa Tribune Company (CCA-10, 1943), 136 F. 2^1 981. 


These claims which accrued more than three years prior to the 
filing of the original complaint herein are barrel by the 3-year statute 
of limitations in force and effect in the District of Columbia. Title 12, 
Section 201, D. C. Code (1951 Ed.). 


Claims which are barred by the statute of limitations should be 
dismissed on a motion to dismiss. Suckow Borax Mines Consolidated, 

Inc., et al. v. Borax Consolidated, Ltd. , etaL (CCA-9, 1950), 185 
F. 2d 196, wherein the Appellate Court, at page 204 of its opinion, clearly 
stated: 
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"* * * In the first place a complaint may properly be 
dismissed on motion for failure to state a claim when 
the allegations in the complaint affirmatively show 
that the complaint is barred by the applicable statute 
of limitations. This is so because Rule 9(f) makes 
averments of time and place material for the purposes 
of testing the sufficiency of a complaint. * * 

In Volume 2 Moore's Federal Practice, Section 12.10, that authority 

says: 

"* * * Accordingly, it is now held that the defense of 
limitations may be raised by motion to dismiss when 
the time alleged in the complaint shows that the action 
was not brought within the statutory period. * * *" 

See also: Taylor v. Houston, etaL (1954), 

93 XJ. S. App. D. 0. 391, 

211 F. 2d 427 

Albrecht et aL v. Indiana Harbor 
Belt R. Co. (CCA-7, 1949), 

178 F. 2d 577 

Delman v. Federal Products Corp. 

(D. C. D. R. I., 1953), 136 F. Supp. 

241 

Therefore, since it is absolutely clear from the face of appellant's 
original complaint that practically all of the claims alleged in count No. 3 
accrued more than three years prior to the filing thereof, such claims 
were properly dismissed by the District Court upon appellees' motion to 
dismiss the complaint for failure to state a cause of action. 

V. 

Appellant's Attempt To Avoid The Bar Of The Statute Of 

Limitations Through An Alleged Oral Agreement'Is 

Prohibited by the Statute Of Frauds. 


Appellant in his argument before the District Court (Jt. App. 36, 
et seq.), and also in his argument here, urges that the running of the 
statute of limitations on the claims embodied in count three of his original 
complaint was tolled by an oral agreement. 
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Title 12, Section 305, of the D. C. Code (1951 Ed.) is very specific 
and absolutely clear on the proposition that "* * * no acknowledgnent or 
promise by words only shall be deemed sufficient evidence of a new or 
continuing contract whereby to take any case out of the operation of the 
statute of limitations or to deprive any party of the benefit thereof unless 
such acknowledgment or promise shall be made or contained by or in some 
writing to be signed by the party chargeable thereby." The claims asserted 
by appellant in the third count, being founded on actions of debt and *ri*wpk> 
contract, are subject to the applicable 3-year statute of limitations, which, 
in accordance with the foregoing provision of our statute of frauds, is not 
tolled by an oral agreement. Therefore, the statute of limitations not 
being tolled, and the claims as alleged by appellant in his third count 
having accrued more than three years prior to the filing of the original 
complaint herein, the District Court was required to dismiss such claims 
upon appellees' motion to dismiss. The primairy purpose of die statute of 
frauds is to preclude such assertions as appellant has raised with respect 
to an "oral agreement." 


CONCLUSION 

WHEREFORE, it is urged that this Court should affirm the order 
of the District Court of January 27, 1956, which ordered the entry of 
judgment on behalf of the appellees for all claims asserted in count three 
of the original complaint which accrued more than three years prior to 
the filing thereof. 

Respectfully submitted, 

Richard K. Lyon 
700 Wyatt Building 
Washington 5, D.C. 

Robert L. Ackerly 

700 Commonwealth Bldg. 
Washington 6, D. C. 


Attorneys for Appellees 


